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A

Introduction

CIC Gold Group Limited (the “Company”) is a company incorporated in the Republic of
Seychelles with a standard listing on the UK Listing Authority’s Official List, and is admitted to
trading on the Main Market of the London Stock Exchange.
The Company and its directors are subject to various continuing obligations, many of which
are set out in a Memorandum on Directors’ Responsibilities dated 12 January 2015 and which
is attached at Appendix 1 to this Handbook (the “Memorandum”).
Attached as an Appendix to the Memorandum is a copy of the UK Corporate Governance
Code which sets out a code of best practice for listed companies. Although the UK Corporate
Governance Code does not apply to companies with a standard listing, the Company has
publicly stated it will seek to comply its provisions so far as they are applicable to a company
of its size and nature.
In order to assist with compliance with the UK Corporate Governance Code, this handbook
sets out:
§
§

Certain matters reserved for the Company’s directors, to ensure that key issues
are only actioned with board approval; and
The terms of reference of each of Company’s audit, remuneration and nomination
committee.

In addition, certain recommendations are set out in the Sections 3 and 4 of the Memorandum,
including for the Company to:
§
§
§
§

have a Disclosure Policy in place to determine what information is inside information
and put in place the relevant procedures for releasing such information to the market;
to create a list of persons working for the Company who have access to inside
information (an Insider List);
to adopt a share dealing code in line with the Model Code in Annex 1 to Rule 9 of
the Listing Rules; and
to put in place adequate procedures in relation to the UK Bribery Act for the purposes
of good corporate governance (even though the Act may not strictly apply to the
Company) in the form of a Bribery Policy.

This Handbook implements the above recommendations and should be made available to all
directors and senior management.
The share dealing code and the Bribery Policy should be shared with all employees. The
Handbook is up to date as at 12 January 2015 but should be kept under regular review.
In particular, pursuant to the Company’s admission process, it is important that in the
event that the Directors intend to change any corporate governance or management
arrangements that involve either of the Company’s shareholders CIC Capital Ltd or CIC
Capital Fund Ltd, or any of their affiliates, including Stuart J Bromley, then they MUST
consult with the UK Listing Authority before any such changes are made.
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B.

Schedule of matters reserved for the Board

This section sets out certain matters which the Company has determined, at a board meeting
on 15 April 2015, should be reserved for the Board. Such matters should only be acted upon
following a board meeting of the Company.
1

Strategy and Management

1.1

Responsibility for the overall management of the Group.

1.2

Approval of the Group's long-term objectives and commercial strategy.

1.3

Approval of the annual operating and capital expenditure budgets and any material
changes to them.

1.4

Review of performance in the light of the Group's strategy, objectives, business
plans and budgets and ensuring that any necessary corrective action is taken.

1.5

Extension of the Group's activities into new business or geographic areas.

1.6

Any decision to cease to operate all or any material part of the Group's business.

2

Structure and Capital

2.1

Changes relating to the Group's capital structure including reduction of capital,
share issues (except under employee share plans), share buy backs (including the
use of treasury shares) and offering or granting options or rights to subscribe for
shares.

2.2

Major changes to the Group's corporate structure.

2.3

Changes to the Group's management and control structure.

2.4

Any changes to the Company's listing or its status as a public company.

2.5

Alteration of the Company's constitution.

2.6

Change in the Company's:
2.6.1 accounting reference date;
2.6.2 registered name; or
2.6.3 business name.

3

Financial Reporting and Controls

3.1

Approval of the half-yearly report, interim management statements and any
preliminary announcement of the final results.

3.2

Approval of the annual report and accounts, including any corporate governance
statement and remuneration report.
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3.3

Approval of the dividend policy.

3.4

Declaration of the interim dividend and recommendation of the final dividend.

3.5

Approval of any significant changes in accounting policies or practices.

4
4.1

Internal Controls
Ensuring maintenance of a sound system of internal control and risk management
including:
4.1.1 receiving reports on, and reviewing the effectiveness of, the Group's risk and
control processes to support its strategy and objectives;
4.1.2 undertaking an annual assessment of these processes; and
4.1.3 approving an appropriate statement for inclusion in the annual report.

5

Contracts

5.1

Major capital projects.

5.2

Contracts which are material strategically or by reason of size, entered into by the
Company or any subsidiary in the ordinary course of business, for example bank
borrowings and acquisitions or disposals of fixed assets other than those contained
in the budget.

5.3

Contracts of the Company or any subsidiary outside of the approved budget and not
in the ordinary course of business, for example all loans and repayments; foreign
currency transactions above £25,000; all major acquisitions or disposals.

5.4

Major investments including the acquisition or disposal of interests of more than (5)
percent in the voting shares of any Company or the making of any takeover offer.

6

Communication

6.1

Ensuring satisfactory dialogue
understanding of objectives.

6.2

Approval of resolutions and corresponding documentation to be put forward to
shareholders at a general meeting and calling of general meetings.

6.3

Approval of all circulars, prospectuses and listing particulars.

6.4

Approval of press releases concerning matters decided by the Board.

7

with

shareholders

based

on

the

mutual

Board Membership and other Appointments

7.1

Changes to the structure, size and composition of the Board, following
recommendations from the nomination committee.

7.2

Ensuring adequate succession planning for the Board and senior management.

7.3

Appointments to the Board, following recommendations by the nomination
committee.
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7.4

Selection of the chairman of the Board and the chief executive.

7.5

Appointment of the senior independent director.

7.6

Membership and chairmanship of Board committees.

7.7

Continuation in office of directors at the end of their term of office, when they are
due to be re-elected by shareholders at the AGM and otherwise as appropriate.

7.8

Continuation in office of any director at any time, including the suspension or
termination of service of an executive director as an employee of the Company,
subject to the law and their service contract.

7.9

Appointment or removal of the Company secretary.

7.10

Appointment, reappointment or removal of the external auditor to be put to
shareholders for approval, following the recommendation of the audit committee.

7.11

Appointments to boards of subsidiaries.

8

Delegation of Authority

8.1

The division of responsibilities between the chairman, the chief executive and
executive directors.

8.2

Approval of the delegated levels of authority, including the chief executive's
authority limits.

8.3

Establishment of Board committees and approval of terms of reference of Board
committees.

8.4

Receiving reports from Board committees on their activities.

9

Corporate Governance Matters

9.1

Undertaking a rigorous review of its own performance, that of its committees and
individual directors.

9.2

Determining the independence of non-executive directors in light of their character,
judgment and relationships.

9.3

Considering the balance of interests between shareholders, employees, customers
and the community.

9.4

Review of the Group's overall corporate governance arrangements.

9.5

Authorising conflicts of interest where they are permitted by the Company's
constitution.

9.6

Material changes to the Group’s current corporate governance polices or
procedures.
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10

Other

10.1

Approval of policies including share dealing policy, Disclosure Policy and Bribery
Policy.

10.2

Approval of the appointment or change of the Group's principal professional
advisers and auditors.

10.3

Approval of the overall levels of insurance for the Company including liability
insurance for and indemnification of directors and other officers.

10.4

Prosecution, defence or settlement of material litigation.

10.5

Any decision likely to have a material impact on the Company or Group from any
perspective including, but not limited to, financial, operational, governance, strategic
or reputational.

10.6

This schedule of matters reserved for Board decisions.

Matters which the Board considers suitable for delegation are contained in the terms of
reference of its committees.

B000759\LON_LAW\	
  68791\1	
  	
  

C.

Committee Terms of Reference
AUDIT COMMITTEE

1.

Audit Committee Purpose

The Audit Committee (the "Committee") is a committee selected from the board of directors
(the "Board") of CIC Gold Group Limited (Seychelles) (the "Company") whose primary
function is to manage and maintain the effectiveness of the financial aspects of the
governance structure of the Company.
2.

Committee Composition, Appointment and Procedures

2.1.

Structure and Composition of Committee

The Committee shall be comprised of not less than two directors, all of whom must be
independent directors in accordance with applicable regulatory and stock exchange
requirements.
2.2.

Financial Literacy

All members of the Committee shall have the ability to read and understand a set of financial
statements that present a breadth and level of complexity of accounting issues that are
generally comparable to the breadth and complexity of the issues that can reasonably be
expected to be raised by the financial statements of the Company.
2.3.

Appointment of Committee Members

Members of the Committee shall be appointed from time to time and shall hold office at the
pleasure of the Board, upon the recommendation of the Nomination Committee.
2.4.

Vacancies
a) Where a vacancy occurs at any time in the membership of the Committee, it may be
filled by the Board.
b) The Board shall fill any vacancy if the membership of the Committee is less than
three Directors.

2.5.

Committee Chairman

The Board shall appoint a Chairman for the Committee.
2.6.

Absence of Committee Chairman

If the Chairman of the Committee is not present at any meeting of the Committee, one of the
other members of the Committee who is present at the meeting shall be chosen by the
Committee to preside at the meeting.
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2.7.

Secretary of Committee

The Secretary of the Company or such other person as the Audit Committee may appoint
shall serve as the secretary of the Committee.
2.8.

Meetings
a) The Chairman of the Committee or the Chairman of the Board, or any two members
of the Committee may call a meeting of the Committee.
b) The Committee shall meet at such times during each year as it deems appropriate.
c) The Committee will ordinarily meet at the end of each of its formal meetings and may
meet at any other time as required.
d) There shall be two senior management personnel available for meetings of the
Committee at the invitation of the Chairman of the Committee. These two persons
will be those holding the positions of Chief Executive Officer and Chief Financial
Officer.
e) Representatives of the external auditors shall be available for Committee meetings at
the invitation of the Chairman of the Committee.
f)

Each member of the Audit Committee shall have one vote which may be cast on
matters considered at the meeting. Votes can only be cast by members attending a
meeting of the Audit Committee. The Chairman will have a casting vote.

2.9.

Quorum

A majority of the members of the Committee shall constitute a quorum.
2.10. Notice of Meetings
a) Notice of the time and place of every meeting shall be given in writing (including by
way of written facsimile communication) to each member of the Committee at least
72 hours prior to the time fixed for such meeting; provided, however, that a member
may in any manner waive a notice of a meeting.
b) Attendance of a member at a meeting constitutes a waiver of notice of the meeting
except where a member attends a meeting for the express purpose of objecting to
the transaction of any business on the grounds that the meeting is not lawfully called.
2.11. Review
The Committee shall review its performance and these terms of reference annually or
otherwise as it deems appropriate and propose recommended changes to the Board.
3.

Responsibilities of the Committee

3.1.

The Committee shall:
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a) Review all quarterly un-audited and annual audited financial statements and
accompanying reports to the shareholders, MD&A, related annual and interim
earnings press releases, earnings guidance disclosure or any other disclosure based
on the Company's financial statements prior to the release of those statements.
b) Make recommendations to the Board for approval with respect to the annual audited
financial statements and, in each case, review:
(i)

The appropriateness of the Company's significant accounting principles and
practices, including acceptable alternatives, and the appropriateness of any
significant changes in accounting principles and practices.

(ii)

The existence and substance of significant accruals, estimates, or accounting
judgments, and the level of conservatism.

(iii)

Unusual or extraordinary items, transactions with related parties, and adequacy of
disclosures.

(iv)

Asset and liability carrying values.

(v)

Income tax status and related reserves.

(vi)

Qualifications contained in letters of representation.

(vii)

Assurances of compliance with covenants in trust deeds or loan agreements.

(viii)

Business risks, uncertainties, commitment, and contingent liabilities.

(ix)

The adequacy of explanations for significant financial variances between years.

c) Review the Company's Annual Information Form and management proxy circular and
make a recommendation for approval thereof to the Board.
d) Oversee the external audit process, including:
(i)

The selection and appointment of an auditing firm to conduct the annual audit of
the Company's annual financial statements and review of the Company's
quarterly financial statements (and related notes and management's discussion
and analysis in each case).

(ii)

Assessing the independence of appointed auditing firm.

(iii)

Reviewing of the external audit plan comprising a fee estimate, objectives scope,
materiality, timing, locations to be visited, areas of audit risk, and co-ordination
with Internal Audit.

(iv)

Reviewing of audit reports and reviews and findings, including corresponding
management responses.

(v)

Approving the audit fee.

(vi)

Establishing, from time to time, pre-approval arrangements for specific categories
of permitted audit related services.
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(vii)

Private discussions regarding the quality of financial personnel, the level of cooperation received unresolved material differences of opinion or disputes, and the
effectiveness of the work of Internal Audit.

e) Oversee the external non-audit process, including:
(i)

Approving the nature of any non-audit services provided and any material
mandates by the auditing firm to the Company or its subsidiary entities, the fees
charged by the firm for such services and the impact on the independence of the
auditor provided that the auditing firm is prohibited from providing appraisal or
valuation services, fairness opinions, actuarial services, internal audit outsourcing
services, management functions or human resources, bookkeeping or other
services relating to the accounting records or financial statements of the
Company or financial information systems designed in implementation.

(ii)

Information as to the non-audit services provided by the auditing firm, the fees
charged by the firm for such services and the impact on the independence of the
auditor.

f)

Oversee the internal audit function including:
(i)

Reviewing the annual audit plan including risk assessment, the location and
activities selected to ensure appropriate involvement in the control systems and
financial reporting, time and cost budgets, resources (both personnel and
technological), and organizational reporting structure.

(ii)

Reviewing audit progress, findings, recommendations, responses and follow up
actions.

(iii)

Private discussions as to internal audit independence, cooperation received from
management, interaction with external audit, and any unresolved material
disagreements with management.

(iv)

Annual approval of audit mandate.

(v)

Monitoring of compliance with the Company's financial code of conduct.

g) Review the effectiveness of control and control systems utilized by the Company in
connection with financial reporting and other identified business risks.
h) Review with senior management and the external auditors the audits of subsidiaries
performed

by

different

external

auditors,

including

significant

issues

and

recommendations.
i)

Review incidents of fraud, illegal acts and conflicts of interest.

j)

Review documents filed with securities commissions, including the Company's annual
information form and annual report.

k) Review material valuation issues.
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l)

Review the quality and accuracy of computerized accounting systems, the adequacy
of the protection against damage and disruption, and security of confidential
information through information systems reporting.

m) Review with senior management, the external auditors and legal counsel any
litigation claim or other contingency that could have a material effect upon the
financial position or operating results of the company with a view to appropriate
disclosure.
n) Review the expenses and perquisites, including the use of company assets, by senior
officers
o) Review material matters that come before audit committees of subsidiaries.
p) Review cases where management has sought accounting advice on a specific issue
from an accounting firm other than the one appointed as Auditor.
q) Review policies and practices concerning officers' expenses and perquisites and,
where appropriate, refer any issue to the Compensation Committee or to the Board
of Directors.
r)

Establish financial procedures for:
(i)

The receipt, retention and treatment of complaints received by the Company
regarding accounting, internal accounting controls, or auditing matters.

(ii)

The confidential, anonymous submission by employees of the Company of
concerns regarding questionable accounting or auditing matters.

s) Review and approve the Company's hiring policies regarding partners, employees
and former partners and employees of the present and former external auditor of the
Company.
3.2.

The Committee may, at the request of the Board, investigate such other matters as the
Board considers appropriate in the circumstances.

4.

Resources Meetings and Reports

4.1.

The Committee shall have adequate resources to discharge its responsibilities. The
Committee may, for and on behalf of the Company and at the Company's sole
expense, engage such consultants as it considers in its sole discretion necessary to
assist it in fulfilling its duties and responsibilities.

4.2.

The Committee shall meet not less than four times per year.

4.3.

The meetings of the Committee shall ordinarily include the auditors and the Chairman
of the Board shall be an ex officio member of the Committee if not otherwise appointed
as a member of the Committee. The Committee may request the attendance of other
officers at its meetings from time to time.
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4.4.

The Board shall be kept informed of the Committee's activities by a report presented at
the Board meeting following each Committee meeting.

4.5.

The Committee shall keep minutes of its meetings in which shall be recorded all actions
taken by the Committee which minutes shall be made available to the Board.

4.6.

The members of the Committee shall have the right, for the purposes of discharging the
powers and responsibilities of the Committee, to inspect any relevant records of the
Company and its subsidiaries.
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COMPENSATION COMMITTEE TERMS OF REFERENCE
1.

Compensation Committee Purpose

1.1.

The Compensation Committee (the "Committee") is a committee selected from the
board of directors (the "Board") of CIC Gold Group Limited (Seychelles) (the
"Company")
1.1.1.to ensure that the Company's directors and senior executives are fairly
rewarded for their individual contributions to the Company's overall performance
by determining their pay and other remuneration; and
1.1.2.to demonstrate to all shareholders that the remuneration of the senior executive
members of the Company is set by a committee of the Board members who
have no personal interest in the outcome of the decisions and who will give due
regard to the interests of the shareholders and to the financial and commercial
health of the Company.

2.

Committee composition, appointment and procedures

2.1.

Structure and Composition of Committee

The Committee is a sub-committee of the Board and as such exercises such powers of the
Board as have been delegated to it and is answerable to the Board.
Subject to paragraph 0, the Compensation Committee shall be comprised of not less than two
non-executive directors all of whom must be independent directors in accordance with
applicable regulatory and stock exchange requirements.
The membership of this Committee is to be set out in the annual report and accounts of the
Company.
In order to fulfil the Committee's overall objectives and to demonstrate that the remuneration
of such directors is independently approved and monitored, the members of the
Compensation Committee shall:a)

have no personal financial interest, other then as shareholders, in the
Compensation Committee's decisions;

b)

have no "cross-directorships" with the executive directors which could be thought
to offer scope for mutual agreements to bid up each other's remuneration;

c)

be independent of management and free from any business or other relationship
which could materially interfere with the exercise of their independent judgment;
and

d)

have a good understanding, enhanced as necessary by appropriate training or
access to expert advice, of the areas of Compensation Committee business.
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2.2.

Appointment of Committee Members

Members of the Committee shall be appointed from time to time and shall hold office at the
pleasure of the Board, upon the recommendation of the Corporate Governance and
Nominating Committee.
2.3.

Vacancies
a)

Where a vacancy occurs at any time in the membership of the Committee, it may
be filled by the Board.

b)

The Board shall fill any vacancy if the membership of the Committee is less than
two Directors.

2.4.

Committee Chairman

The Board shall appoint a Chairman for the Committee. The Chairman of the Committee
shall be available at the Annual General Meeting to answer questions.
2.5.

Absence of Committee Chairman

If the Chairman of the Committee is not present at any meeting of the Committee, one of the
other members of the Committee who is present at the meeting shall be chosen by the
Committee to preside at the meeting.
2.6.

Secretary of Committee

The Secretary of the Company or such other person as the Compensation Committee may
appoint shall serve as the secretary of the Committee.
2.7.

Meetings
a)

The Chairman of the Committee or the Chairman of the Board, or any two
members of the Committee may call a meeting of the Committee.

b)

Notwithstanding the quorum requirements, all members of the Compensation
Committee should endeavour to attend all meetings at which matters of general
remuneration policy or the contents of the Compensation Committee's annual
report to shareholders are discussed.

c)

Meetings of the Compensation Committee shall be held as and when
appropriate, normally immediately before or after regular meetings of the full
Board, at least twice a year but formal meetings (particularly in relation to the
formal grant of employee share options) may also be held by telephone.

d)

The Company's Chief Executive and/or Finance Director may be invited to attend
relevant meetings (or part thereof) of the Compensation Committee to discuss
the performance of other executive directors and make proposals as necessary.
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e)

The Compensation Committee shall take steps to ensure that it has access to
reliable and up-to-date information about remuneration in other companies and it
shall judge the implications of this information carefully.

f)

Each member of the Compensation Committee shall have one vote which may
be cast on matters considered at the meeting.

Votes can only be cast by

members attending a meeting of the Compensation Committee. If a matter that is
considered by the Compensation Committee is one where a member of the
Committee, either directly or indirectly has a personal interest, that member shall
not be permitted to vote at the meeting. Save where he has a personal interest,
the Chairman will have a casting vote
g)

All decisions of the Compensation Committee in respect of the
remuneration of the executive directors shall be referred to the Board of
Directors and shall take effect only upon approval thereof by resolution of the
Board at a meeting which is properly convened and constituted and in
accordance with the Company's Articles of Association, provided that the Board
shall only have the power to approve without modification or reject the decisions
of the Compensation Committee, but that no Director shall be entitled to vote or
be counted in the quorum in respect of any resolution relating to his own
remuneration.

2.8.

Quorum

The quorum for any meeting and/or decision of the Compensation Committee shall be any
two members.
2.9.

Notice of Meetings
a)

Notice of the time and place of every meeting shall be given in writing (including
by way of written facsimile communication) to each member of the Committee at
least 72 hours prior to the time fixed for such meeting; provided, however, that a
member may in any manner waive a notice of a meeting.

b)

Attendance of a member at a meeting constitutes a waiver of notice of the
meeting except where a member attends a meeting for the express purpose of
objecting to the transaction of any business on the grounds that the meeting is
not lawfully called.

2.10. Review
The Committee shall review its performance and these terms of reference annually or
otherwise as it deems appropriate and propose recommended changes to the Board.
3.

Responsibilities of the Committee
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3.1.

In particular the Compensation Committee has the authority to carry out the following
duties:
a)

to decide upon the remuneration of its Chief Executive and the executive
directors of the main Board and, to maintain and assure their independence, the
Secretary of the Company;

b)

to decide upon the remuneration of senior executives of the Company and its
subsidiaries whose remuneration may have implications for that of the executive
directors;

c)

to approve all service contracts between the Company and its executive
directors or between the Company and any subsidiary and any such senior
executive;

d)

subject to Schedule C to the Combined Code (which is attached at appendix B)
to consider what details of directors' remuneration should be reported in the
Company's annual report and accounts in addition to those required by law, and
how these details should be presented including by way of a report to
shareholders to form a separate section within, or annex to, the Company's
annual report and accounts;

e)

to assist in the preparation of Form 51-102F6 (Statement of Executive
Compensation) which requires the disclosure of compensation provided to
certain executive officers and directors in order to provide insight into executive
compensation as a key aspect of the overall stewardship and governance of the
company and to help investors understand how decisions about executive
compensation are made;

a.

to consider what compensation commitments (including pension contributions)
the directors' contracts of service, if any, would entail in the event of early
termination.

In particular, the Compensation Committee should consider the

advantages of providing explicitly in the initial service contract for such
compensation commitments except in the case of removal for misconduct, and
should ensure that any payments made are fair to the individual and the
Company;
b.

to review the design of all share and/or management incentive plans for approval
by the Board and shareholders.

For any such plans, determine each year

whether awards will be made, and if so, the overall amount of such awards, the
individual awards to executive directors and other senior executives and the
performance targets to be used; and
c.

to agree with the Board the policy for authorising claims for expenses for the
Chief Executive and Chairman.
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3.2.

In deciding remuneration policy the Compensation Committee should:
a)

consider whether it is appropriate to structure a proportion of executive directors'
remuneration so as to link rewards to corporate and individual performance;

b)

judge where to position their company relative to other comparable companies
(in terms of remuneration of directors);

c)

provide the packages to attract, retain and motivate executive directors of the
quality required but should avoid paying more than is necessary for this purpose;
and

d)

be sensitive to the wider scene, including pay and employment conditions
elsewhere in the group, especially when determining annual salary increases.

3.3.

If the Compensation Committee think it is appropriate to incorporate into executive
directors' service contracts performance related remuneration then it should follow the
provisions of Schedule A to the Combined Code (which are attached at appendix A).

3.4.

The consideration of directors' and senior executives' remuneration shall extend to all
elements of such remuneration including any performance related elements (including
bonus schemes and profit share schemes), any share options, pension entitlements
and any other benefits awarded to the directors and senior executives.

3.5.

It is the responsibility of the Chairman of the Compensation Committee to decide what
data he considers necessary in order to fulfil the duties outlined above, and to ensure
that this is circulated to all members of the Committee. The Board of Directors has
agreed to provide the Compensation Committee with full co-operation in the fulfilment
of its duties.

3.6.

The Compensation Committee shall have access to professional advice inside and
outside the Company at the cost of the Company, and be exclusively responsible for
establishing the selection criteria, selecting, appointing and setting the terms of
reference of any outside advisors who advise the Committee.

3.7.

The Compensation Committee shall report to the Board of Directors on remuneration
policy and all matters listed as being within its remit as set out in Clause 3.1 above.

3.8.

The remuneration of non-executive directors shall not be a matter for the
Compensation Committee, but for the Chairman of the Board and the executive
members of the Board. No director or manager shall be involved in any decisions as to
their own remuneration.

4.

Resources, Meetings and Reports

4.1.

The minutes of the meetings of the Compensation Committee shall be made available
to all members of the Board.
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4.2.

The Compensation Committee Chairman shall be available at the Annual General
Meeting of the Company to answer questions arising from the Compensation
Committee's annual report to shareholders and generally on remuneration principles
and practice. He should also ensure that the Company maintains good contact with
shareholders about remuneration in the same way as for other matters.

4.3.

The members of the Committee shall have the right, for the purposes of discharging the
powers and responsibilities of the Committee, to inspect any relevant records of the
Company and its subsidiaries.
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NOMINATION COMMITTEE TERMS OF REFERENCE
1.

Nomination Committee Purpose

The Nomination Committee (the "Committee") is a committee selected from the board of
directors (the "Board") of CIC Gold Group Limited. (Seychelles) (the "Company") to lead the
process for Board appointments and make recommendations to the Board.
2.

Committee composition, appointment and procedures

2.1.

Structure and Composition of Committee

The Committee is a sub-committee of the Board and as such exercises such powers of the
Board as have been delegated to it and is answerable to the Board.
Subject to paragraph 0, the Compensation Committee shall be comprised of not less than two
non-executive directors all of whom must be independent directors in accordance with
applicable regulatory and stock exchange requirements.
2.2.

Appointment of Committee Members

Members of the Committee shall be appointed from time to time and shall hold office at the
pleasure of the Board.
2.3.

Vacancies
c)

Where a vacancy occurs at any time in the membership of the Committee, it may
be filled by the Board.

d)

The Board shall fill any vacancy if the membership of the Committee is less than
two Directors.

2.4.

Committee Chairman

The Board shall appoint a Chairman for the Committee. The Chairman of the Committee
shall be available at the Annual General Meeting to answer questions. The Chairman should
not chair the Nomination Committee when it is dealing with the appointment of a successor to
the Chairmanship.
2.5.

Absence of Committee Chairman

If the Chairman of the Committee is not present at any meeting of the Committee, one of the
other members of the Committee who is present at the meeting shall be chosen by the
Committee to preside at the meeting.
2.6.

Secretary of Committee

The Secretary of the Company or such other person as the Nomination Committee may
appoint shall serve as the secretary of the Committee.
2.7.

Meetings
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a)

The Chairman of the Committee or the Chairman of the Board, or any two
members of the Committee may call a meeting of the Committee.

b)

Notwithstanding the quorum requirements, all members of the Nomination
Committee should endeavour to attend all meetings at which matters of general
nomination policy or the contents of the Nomination Committee's annual report to
shareholders are discussed.

c)

Meetings of the Nomination Committee shall be held as and when appropriate,
normally immediately before or after regular meetings of the full Board, at least
twice a year but formal meetings (particularly in relation to the formal grant of
employee share options) may also be held by telephone.

d)

The Company's Chief Executive and/or Finance Director may be invited to attend
relevant meetings (or part thereof) of the Nomination Committee to make
proposals as necessary.

e)

Each member of the Nomination Committee shall have one vote which may be
cast on matters considered at the meeting. Votes can only be cast by members
attending a meeting of the Nomination Committee. If a matter that is considered
by the Nomination Committee is one where a member of the Committee, either
directly or indirectly has a personal interest, that member shall not be permitted
to vote at the meeting. Save where he has a personal interest, the Chairman will
have a casting vote.

a.

All decisions of the Nomination Committee shall be referred to the Board of
Directors and shall take effect only upon approval thereof by resolution of the
Board at a meeting which is properly convened and constituted and in
accordance with the Company's Articles of Association, provided that the Board
shall only have the power to approve without modification or reject the decisions
of the Nomination Committee, but that no Director shall be entitled to vote or be
counted in the quorum in respect of any resolution relating to his own
nomination.

2.8.

Quorum

The quorum for any meeting and/or decision of the Nomination Committee shall be any two
members.
2.9.

Notice of Meetings
c)

Notice of the time and place of every meeting shall be given in writing (including
by way of written facsimile communication) to each member of the Committee at
least 72 hours prior to the time fixed for such meeting; provided, however, that a
member may in any manner waive a notice of a meeting.
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d)

Attendance of a member at a meeting constitutes a waiver of notice of the
meeting except where a member attends a meeting for the express purpose of
objecting to the transaction of any business on the grounds that the meeting is
not lawfully called.

2.10. Review
The Committee shall review its performance and this Charter annually or otherwise as it
deems appropriate and propose recommended changes to the Board.
3.

Responsibilities of the Committee
3.1. Authority
The Nomination Committee is authorised by the Board:
a)

to investigate any activity within its terms of reference;

b)

to obtain any information it requires from any employee of the Company, in order
to perform its duties; and

c)

to obtain, at the Company’s expense, outside legal or other independent
professional advice on any matter within its terms of reference.

3.2. Duties
The duties of the Nomination Committee shall be:
a)

to regularly review the structure, size and composition (including the skills,
knowledge and experience) required of the Board, compared to its current
position and make recommendations to the Board with regard to any changes;

b)

to give full consideration to succession planning for directors and other senior
executives in the course of its work, taking into account the challenges and
opportunities facing the Company, and what skills and expertise are therefore
needed on the Board in the future;

c)

to be responsible for identifying and nominating for the approval of the Board,
candidates to fill Board vacancies as and when they arise;

d)

before any appointment is made to the Board, to evaluate the balance of skills,
knowledge and experience on the Board and, in the light of this evaluation,
prepare a description of the role and capabilities required for a particular
appointment. In identifying suitable candidates, the Nomination Committee shall:
a. use open advertising or the services of external advisers to facilitate the
search;
b.

consider candidates from a wide range of backgrounds; and

c.

consider candidates on merit and against objective criteria, taking care that
appointees have enough time available to devote to the position;
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e)

to keep under review the leadership needs of the Company, both executive and
non-executive, with a view to ensuring the continued ability of the organisation to
compete effectively in the marketplace;

f)

to keep up-to-date and fully informed about strategic issues and commercial
changes affecting the Company and the market in which it operates;

g)

to review annually the time required from non-executive directors. Performance
evaluation should be used to assess whether the non-executive directors are
spending enough time to fulfil their duties;

h)

to ensure that, on appointment to the Board, non-executive directors receive a
formal letter of appointment setting out clearly what is expected of them in terms
of time, commitment, committee service and involvement outside Board
meetings;

i)

to make whatever recommendations to the Board it deems appropriate on any
area within its remit, where action or improvement is needed;

j)

to make a statement in the Company’s annual report about the activities of the
Nomination Committee, the process used to make appointments and explain if
any external advice or open advertising has not been used; and

k)

to annually review its own performance, constitution and terms of reference to
ensure it is operating at maximum effectiveness and to recommend any changes
it considers necessary to the Board for approval.

3.3. Recommendations
The Nomination Committee shall be responsible for making recommendations to the
Board concerning:
a)

formulating plans for succession for both executive and non-executive directors
and, in particular, for the key roles of chairman of the Board and chief executive;

b)

suitable candidates for the role of senior independent director;

c)

membership of the audit and remuneration committees, in consultation with the
chairmen of those committees;

d)

the re-appointment of any non-executive director at the conclusion of their
specified term of office, having given due regard to their performance and ability
to continue to contribute to the Board in the light of the knowledge, skills and
experience required;

e)

the continuation (or not) of service of any director who has reached the age of 70
, if required by the Company’s articles of association;

f)

the re-election by shareholders of any director under the ‘retirement by rotation’
provisions of the Company’s articles of association, having due regard to their
performance and ability to continue to contribute to the Board in the light of the
knowledge, skills and experience required;
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g)

any matters relating to the continuation in office of any director at any time,
including the suspension or termination of service of an executive director as an
employee of the Company, subject to the provisions of the law and their service
contract; and

h)

the appointment of any director to executive or other office.

4.

Resources, Meetings and Reports

4.1.

The minutes of the meetings of the Nomination Committee shall be made available to
all members of the Board.

4.2.

The Nomination Committee Chairman shall be available at the Annual General Meeting
of the Company to answer questions.

4.3.

The members of the Committee shall have the right, for the purposes of discharging the
powers and responsibilities of the Committee, to inspect any relevant records of the
Company and its subsidiaries.
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D.

Disclosure Policy

1

Inside Information

“Inside Information” is any non-public information which, if made public, could have an effect
on the price of a company’s securities. More specifically, the Financial Services and Markets
Act 2000 (“FSMA”) defines “inside information” as being information of a precise nature which
is not generally available, relates, directly or indirectly, to one or more issuers of investments
or to one or more relevant investments, and would, if generally available, be likely to have a
significant effect on the price of the investments or on the price of related investments.
1.1

For these purposes information is precise if it indicates circumstances that exist or
may reasonably be expected to come into existence or an event that has occurred or
may reasonably be expected to occur and is specific enough to enable a conclusion
to be drawn as to the possible effect of those circumstances or that event on the price
of the investments or related investments.

1.2

Information would be likely to have a significant effect on price if it is information of
that kind which a reasonable investor would be likely to use as part of the basis of his
investment decisions. In addition, the information must be such that it is possible to
predict the direction of the price movement. “Likely” when used above means there
must be a real (and not fanciful) prospect of the information having an effect on the
price of the securities. Information which is not likely to move the price appreciably
will not be inside information even though it might be relevant to a reasonable
investor.

1.3

It is not possible to provide an exhaustive list of information which, if made public,
would be likely to affect the market price of securities, but it includes the following:
(a)

any yearly, half-yearly or quarterly financial results or any financial or
business forecasts (including cash flow forecasts);

(b)

any financial or strategic information about local operations, which goes
beyond the level of detail set out at the corporate level;

(c)

any corporate action such as, but not limited to:
(i)

a decision to declare or pay any dividend or other distribution;

(ii)

a rights issue;

(iii)

a dissolution or liquidation;

(iv)

a stock split;

(v)

an issuance of warrants, convertible bonds or bonds with warrants
attached;

(vi)

a corporate restructuring such as a merger or demerger;
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(d)

1.4

any other material event or decision which may have a significant influence
on the share price such as, but not limited to:
(i)

any confirmation of any material take-over discussions, acquisitions,
disposals of interests, joint venture or profit and loss pooling
agreements;

(ii)

the acquisition of own shares by the company (‘share buyback’);

(iii)

the announcements in connection with annual or extraordinary
shareholdersʹ meetings;

(iv)

any change of business year;

(v)

any change of corporate form;

(vi)

any material decision of anti-trust or other regulatory authorities
(including securities, stock exchange, environmental or tax
authorities) relating to the Company;

(vii)

any material extraordinary gains or losses;

(viii)

any significant financing measures;

(ix)

any material investments/disinvestments;

(x)

any material new, or loss of, licenses affecting the Company
financials;

(xi)

any material litigation, tax or other proceedings;

(xii)

any intellectual property acquisition, disposal, dispute or claim;

(xiii)

any important change in regulatory or tax environment;

(xiv)

any changes in management or composition of the Board of
Directors;

(xv)

any material provisions and write-offs;

(xvi)

any material collective labour dispute;

(xvii)

any significant rationalisation measures;

(xviii)

any significant production stoppage;

(xix)

any acquisition or loss of material supply agreements affecting the
Company financials; or

(xx)

any sale of shares by Directors.

Given that Inside Information includes information which “directly or indirectly”
concerns a company, even if information does not relate directly to the company’s
business, but is likely to affect a reasonable investor’s investment decision, it may
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constitute Inside Information (for example, a major shareholder planning to sell a
large stake).
1.5

2

Note that the following factors should be considered when assessing whether or not
information is Inside Information:
(a)

whether the information is likely to be used by a reasonable investor as part
of his investment decision and whether it would therefore have a significant
effect on the price of the Company’s securities; and

(b)

whether there is any set percentage change in the share price which would
indicate that information is price sensitive – this will depend on the
Company’s market capitalisation, recent developments and market sentiment
about the Company and the sector in which it operates; sometimes a
development effecting 5% of earnings and/or materially impacting valuation is
used as a rough rule of thumb.

Identification of Inside Information

It is a question of judgement as to whether or not information amounts to Inside Information. If
information is Inside Information, its dissemination will need to be controlled by the Company
both internally and externally and the Company may be required to make a stock exchange
announcement.
2.1

If any employee becomes aware of any new developments which they consider may
be Inside Information, or they want or need to disclose information (internally or
externally) and are not sure whether or not the information is Inside Information, they
should contact the Group Disclosure Officer.

2.2

The Group Disclosure Officer is responsible for ensuring that all material information
is reported internally so that, if required, the Disclosure Committee (see below) can
make a determination as to the requirement to make a stock exchange
announcement. The Disclosure Committee has developed a list of indicative events
to be used by the Group Disclosure Officer to assess information in order to
determine if it is material.

3

Role of Disclosure Committee

A committee has been established to assist and inform the decisions of the Board concerning
the identification of Inside Information and to make recommendations about how and when
the Company should disclose such information in accordance with the Company’s disclosure
policy (the “Disclosure Committee”). In doing so, the Disclosure Committee will have regard,
in particular, to information previously disclosed.
3.1

The Disclosure Committee consists of:
(i)

the Chairman; and

(ii)

the Group Disclosure Officer;

3.2

The CEO may also participate in the Disclosure Committee where required.

3.4

The main responsibilities of the Disclosure Committee are:
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(a)

maintaining a record of the Company’s disclosures to the LSE;

(b)

maintaining a record of matters considered for disclosure but not disclosed;

(c)

preparing and monitoring leak announcements (see section 15);

(d)

assessing relevant and substantive market rumours or speculation
concerning the Company and making recommendations to the CEO and/or
the Chairman as to what response, if any, should be made;

(e)

monitoring analysts’ expectations as to the Company’s performance and
recommending any necessary corrective action;

(f)

monitoring the materiality of any variance between the Company’s
performance and its forecasts;

(g)

appointing the Group Disclosure Officer, who will be responsible for ensuring
that all material information is reported to the Disclosure Committee;

(h)

if deemed appropriate by the Disclosure Committee or if the Group
Disclosure Officer otherwise requests, developing a list of indicative events to
be to assess information that might be Inside Information;

(i)

periodically reviewing the Company’s Disclosure Policy and recommending
changes to the Disclosure Policy to the Board for approval; and

(j)

reviewing and approving any announcements dealing with significant
developments in the Company’s business and ensuring their accuracy.

4

Control of Inside Information

4.1

The Board is required to protect the confidentiality of the Company’s confidential
information and to limit access to Inside Information to those employees of the
Company that strictly require the information to carry out their functions within the
Company.

4.2

The existence of a confidentiality agreement may not be enough so Inside
Information should only be disclosed on a “need to know” basis.

4.3

Consequently, the following processes will be adopted:
(a)

lists of those employees and advisers with access to Inside Information will
be maintained by the Company Secretary (or an appropriate designee) and
the list will be kept for a period of five years;

(b)

the Company will maintain two insider lists: a permanent insider list for
persons with regular access to Inside Information and, where appropriate,
transaction specific insider lists which identify persons with Inside Information
relating to a certain material transaction;

(c)

insider employees are required to acknowledge their legal and regulatory
duties and must be aware of the sanctions of market abuse;
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(d)

advisers to the Company should maintain their own insider lists of persons
working for them and who have access to Inside Information. Such lists
should be available to the Company as soon as possible upon request;

(e)

wherever possible written acknowledgement of confidentiality and status as
an insider restricted from dealing (or disclosing) should be obtained;

(e)

the Company Secretary must be informed immediately if Inside Information is
disclosed to any person (internal or external) whose name is not on an insider
list;

(f)

all communications with analysts and the media
handled/coordinated by the Disclosure Committee; and

(g)

the Disclosure Committee should be kept fully informed at all times and
should monitor the status, with the assistance of the relevant project
manager, of projects and transactions that potentially could constitute Inside
Information.

should

be

5

Dealings by Persons Discharging Managerial Responsibilities/ Directors and
Employee Insiders

5.1

Dealings by certain restricted persons are dealt with in Section E below (the “Share
Dealing Code”). At no time can any Restricted Person (as defined in the Share
Dealing Code) deal in the Company’s securities if the Company is in a Close Period
(as defined below).

5.2

Any Director of the Company (executive or non-executive) or any other Person
Discharging Managerial Responsibilities (as defined in the Share Dealing Code) who
deals in Company securities (e.g. purchases or sells even one share in the Company)
is required to notify the Company of such dealing in such securities in accordance
with the Share Dealing Code and the Company will be required to disclose this to the
market. Such person will also need to seek advance clearance in accordance with the
Share Dealing Code.

5.3

Similar obligations fall on any senior manager who holds 3% or more of the issued
share capital of the Company, should they deal in such securities in accordance with
the Share Dealing Code.

5.4

All other employees will also be required to seek prior approval before dealing in the
Company’s securities should they be informed that they are on the Company’s insider
list or on any deal specific insider list.

5.5

For the purposes of the Policy, “Close Period” means:
(a)

the period of 60 days immediately preceding a preliminary announcement of
the full year results or, if shorter, the period from the end of the relevant
financial year up to and including the time of announcement; or

(b)

the period of 60 days immediately preceding the publication of the annual
financial report or, if shorter, the period from the end of the relevant financial
year up to and including the time of such publication; and
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6

(c)

if the Company reports on a half yearly basis, the period from the end
of the relevant financial period up to and including the time of such
publication; and

(d)

if the Company reports on a quarterly basis, the period of 30 days
immediately preceding the announcement of the quarterly results or,
if shorter, the period from the end of the relevant financial period up
to and including the time of the announcement.

Dissemination of Inside Information

The general rule is that Inside Information relating directly to the Company must be disclosed
(via a stock exchange announcement) as soon as possible, unless an exemption applies.
6.1

In the past delaying disclosure has only been permitted in certain limited
circumstances (e.g. matters under negotiation or where there is a confidentiality
obligation). Recent cases however suggest that it can be reasonable to delay an
announcement if the Company is in an uncertain position and being forced into an
early announcement could risk misleading the market. A company may also
reasonably delay an announcement of results until a planned publication date unless
there is some exceptional event or fact that requires immediate announcement.

6.2

The decision whether or not an announcement is required should be taken by the
Disclosure Committee. Paragraph 7.2.3(i), below, indicates the instances where
Board approval is always needed prior to an announcement. Otherwise, the
Disclosure Committee in conjunction with the CEO will decide if an announcement is
required and the Board will be informed as soon as practicable, whether by email or
otherwise.

7

Regulatory Announcements

7.1

Content
7.1.1

Regulatory announcements should be written so that the key content of the
message is given due prominence – i.e. clearly visible (not relegated to the
final paragraphs) and readily understandable by the reasonable investor.

7.1.2

The announcement headline should reflect the information that has greatest
significance.
7.1.3

7.2

Announcements should not be false or misleading – particular care
should be taken to ensure that they are not misleading by omission.

Verification and Approvals
7.2.1 FSMA provides investors with an avenue to claim against the
Company in respect of defects in information released or referred to in a
stock exchange announcement if they can show that they have suffered loss,
and that there was knowledge or recklessness, or dishonest concealment, on
the part of one or more Directors regarding these defects, or dishonest delay
in the release of information.
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7.2.2

It is generally not necessary to prepare verification records, but in all
cases, the person responsible for drafting any announcement must
ensure that it is verified (before being released) by an appropriately
qualified person who can confirm that the content is accurate and not
misleading.

7.2.3

There are three main categories of announcements and the
approvals in relation to them are set out below:

7.2.4

7.3

(i)

Announcements of the full year end results, interim results
and quarterly results/interim management statements of the
Company, as required under Rule 4 of the Disclosure and
Transparency Rules (“DTRs”), will be approved by the Board
or an authorised committee thereof. The Chief Financial
Officer is responsible for checking the underlying data and
supporting facts and all parties are required to retain relevant
records.

(ii)

Other major announcements (such as any price sensitive
information relating to major transactions as required under
Rule 2 of the DTRs) will be approved by the Disclosure
Committee. As a general rule of thumb, save where the list
of reserve matters require Board or Board committee
approval, these announcements do not require Board
approval but the Disclosure Committee shall consider the
timing of any announcement and update the Board by email
or otherwise prior to any announcement going out or as soon
as practicable thereafter.

(iii)

Routine announcements (as required by other DTRs, other
continuing obligations under Listing Rule 9 and the release of
non-price sensitive information) should be authorised by the
Disclosure Committee.

A copy of all announcements released to the LSE along with a
supporting control sheet signed by the Director or a senior executive
authorising release of the announcement will be retained by the
Company Secretary.

Timing
7.3.1

All Inside Information should be disclosed as soon as possible via an
announcement on a regulatory information service (“RIS”) (i.e. a news feed
relating to companies listed on UK markets) by the Company.

7.3.2

In the event that it is necessary to release an announcement when a RIS is
not open for business, the Company should observe the requirements of
DTRs 1.3.6 and 1A.3.3.

7.3.3

Disclosure can be delayed for matters under negotiation or whilst the
contents of the announcements are being verified or where the Company has
a legitimate interest, provided that the market is not misled as a result and the
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Company can ensure the confidentiality of that information. See also 6.1
above for recent observations on this obligation.

7.4

7.3.4

If there is to be any delay in releasing information, a holding announcement
should be prepared. Any holding announcement should detail as much of the
subject matter as possible, set out the reasons why a fuller announcement
cannot be made and include an undertaking to announce further details as
soon as possible. Such announcement must be approved by the Board.

7.3.5

Information must be released if there is a leak, unless an exemption applies.
See section 15 for more information regarding leaks.

7.3.6

The Board should refrain from “routine” market briefings during Close
Periods. Details of when the Company is in a Close Period will be provided
on the Company’s intranet.

Website
7.4.1

Inside Information disclosed to the LSE must be put on the Company’s
website no later than by close of business on the day after its official
announcement and must remain there for at least one year.

7.4.2

Inside Information must not be released on the Company’s website before it
has been officially announced through a RIS. However, it can be done
simultaneously.

7.4.3

The Disclosure Committee will be responsible for ensuring that all
announcements which have been released to the LSE are available on the
Company’s website.

8

Communications with Shareholders and other Interested Parties

8.1

General Meetings
8.1.1

A scripted presentation, including possible questions and answers, will be
prepared by the Company Secretary for the formal part of any shareholder
meeting, including Annual General Meetings.

8.1.2

Any areas of concern should be brought to the attention of the Chairman and
the Chairman should be briefed concerning possible questions and answers
prior to the meeting, with supporting notes in the Annual General Meeting
pack.

8.1.3

Important developments which are to be announced at the Annual General
Meeting or general meeting should be disclosed through a RIS
announcement before or at the start of the meeting.

8.1.4

If Inside Information is inadvertently released at a general meeting, it should
be fully disclosed through a RIS announcement as soon as possible
thereafter.

8.1.5

Care should be taken in the question and answer sessions so as not to make
any communication which could encourage or induce investment activity –

B000759\LON_LAW\	
  68791\1	
  	
  

areas of such concern include forward looking statements and opinions as to
the value of the Company’s shares, etc.
8.2

9

One-on-ones
8.2.1

The general rule is that Inside Information should not be selectively disclosed
to shareholders or other interested third parties.

8.2.2

However, there is an exception to this being that the Company can, in certain
circumstances (e.g. before a major transaction requiring shareholder
support), selectively disclose information to major shareholders, credit rating
agencies, lenders, etc., provided that such shareholders, credit rating
agencies, lenders, etc. have signed a confidentiality undertaking. In any
event, advice should be sought from the Disclosure Committee (who will
discuss the matter with the Company’s external legal and/or financial
advisers, as appropriate) before selectively disclosing any Inside Information
to shareholders or other third parties.

8.2.3

A record will be kept by the Company Secretary and the CEO of all one-onone meetings with shareholders.

Communications with Analysts

All communications with analysts should be handled by the Disclosure Committee.
9.1

9.2

Questions and Forecasts
9.1.1

Company representatives should not answer analysts’ questions where
cumulatively or individually the answers would provide Inside Information.

9.1.2

Company representatives are not required to correct analysts’ forecasts or to
make any correcting announcement, even where the Company knows the
forecast is materially inaccurate.
However, if a forecast leads to a
widespread and serious misapprehension in the market the Company will
probably have to make a correcting announcement. This is unlikely to be
necessary if only one analyst has made an inaccurate forecast.

9.1.3

Knowledge that a forecast is inaccurate is more likely to be Inside Information
if there are only a small number of analysts involved.

Analysts’ Reports
9.2.1

Company representatives are under no obligation to comment on or correct
analysts’ reports. However, commenting is not prohibited, and certainly,
where keeping silent would be materially misleading, representatives should
comment, taking care not to disclose any Inside Information. The following
general guidelines should be followed:
(i)

comment on reports prior to publication, correcting materially
incorrect data;

(ii)

follow up incorrect statements after publication if the Company has
not been given an opportunity to comment prior to publication;
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9.3

9.4

(iii)

only correct underlying data on which the conclusions are based and
not the conclusions and do not influence analysts to change
conclusions reached;

(iv)

only use information which is in the public domain or unpublished
information which is clearly not price sensitive in nature;

(v)

if unpublished price sensitive data is required to correct a
fundamental misconception, make it public via a RIS announcement
before disclosure to the analyst; and

(vi)

maintain consistency of treatment between analysts.

Analyst Meetings
9.3.1

To avoid being mistakenly accused of providing Inside Information at analyst
meetings, more than one Company representative should be present at any
analyst meeting and accurate records of all discussions should be kept.

9.3.2

A script is to be prepared for formal briefings with analysts and, if possible, a
recording is to be retained.

General
9.4.1

Inside Information must not be disclosed to analysts unless such information
has already been disclosed via a RIS announcement. If Inside Information is
inadvertently released, an announcement should be made as soon as
possible.

9.4.2

The Group Disclosure Officer should brief employees on the extent and
nature of information they can communicate when analysts visit the
Company’s premises.

10

Communications with the Media

10.1

All communications with the media should be handled by the Disclosure Committe.

10.2

Providing information to journalists under an embargo that prevents them using it until
such information is released via a RIS announcement is prohibited.

10.3

A “Friday Night Drop” – i.e. information being sent to a stock exchange for Monday
publication, but also released to a single newspaper for publication over the weekend,
to encourage a favourable response – is prohibited.

10.4

A RIS should be used to publish Inside Information and other information required to
be published by the Listing Rules and the DTRs. It should not be used for
disseminating non-regulatory information.

10.5

If the RIS is closed at the time when information needs to be published, the
information must be distributed to: (i) two national newspapers in the United Kingdom;
(ii) two newswire services operating in the United Kingdom; and (iii) a RIS for release
as soon as it opens.
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10.6

Journalists should be notified of important developments after publication of a stock
exchange announcement.

10.7

Selective briefing of newspapers about important price sensitive developments,
whether under an embargo or not, should be avoided.

11

Media Speculation and Market Rumour

11.1

The Disclosure Committee will monitor media coverage to identify any prior
speculation or market rumour in relation to the Company or its business.

11.2

The Chief Financial Officer will monitor daily the Company’s share price to identify
any unusual movement in it to determine whether or not there has been a leak of any
Inside Information which gives rise to a disclosure obligation. See Section 15 for
further guidance about leaks.

11.3

Where there is media speculation or market the CEO in conjunction with the
Disclosure Committee will need to assess whether an announcement is required.

11.4

Where the speculation or rumour is largely accurate and the information underlying
the rumour is Inside Information, it is likely that the Company will not be able to delay
disclosure.

11.5

Where it is known that the rumour is false, it will probably be possible to delay
disclosure indefinitely, unless there is market distortion.

11.6

If the Company does not respond, a record should be kept of the reasons why the
Company has not responded.

11.7

If the Company does issue a denial, this should be done through a RIS
announcement, rather than through a single publication, unless making such a formal
announcement would of itself cause market disruption.

11.8

A “no comment” approach is the preferable response to journalists pressing for Inside
Information. This must be used consistently, both when in possession of Inside
Information and when not.

11.9

The Financial Services Authority (the “FSA”) may contact the Company if there are
rumours in the media concerning the Company. The Company will need to provide a
full justification of the proposed course of action and confirmation of the true position.

11.10

In particular the Company should:
11.10.1 adopt a helpful approach towards FSA contact;
11.10.2 give full disclosure of the position and reasons for actions (including
inactions) taken; and
11.10.3 determine future steps required by the FSA.

11.11

In any event, the Group Disclosure Officer should be contacted immediately if the
FSA contacts the Company and he will immediately notify the Board of such an
approach.
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11.12

The Company’s response to any rumours may also be investigated by the FSA,
particularly where it is concerned that it may have been misled.

12

Communications with Employees

12.1

Employees cannot be selectively pre-briefed about Inside Information, unless they
need to know the information for the performance of their duties and function.

12.2

If employees need Inside Information for the performance of their duties and function
their name should be placed on an insider list maintained by the Company Secretary
as employee insiders and they should acknowledge their duties and responsibilities
relating to such information (see the Share Dealing Code).

12.3

Unpublished Inside Information is not to be released to employees (unless they are
employee insiders, as referred to above) before being released to the market,
whether via a regular employee update, internal conference or any other channel.

12.4

Copies of stock exchange announcements concerning Inside Information are to be
sent/made available to employees on the Company’s intranet after release on a RIS.

13

Communications at Industry Events (Internal and External)

13.1

Participants/delegates at industry events, whether organised by the Company or
externally, cannot receive Inside Information which has not been generally disclosed
to the market via a RIS announcement.

13.2

Care must be taken in preparing presentations and any employee giving any
presentation must be satisfied that the presentation does not contain Inside
Information. If there is any doubt, the Group Disclosure Officer should be contacted.

14

Communications with Local Authorities

14.1

At a motivated request by a state or local authority the Company shall provide them
the required information and at the same time inform them that the information is
confidential and is not to be disclosed to third parties.

14.2

The motivated request must be signed by an authorised person, indicate the purpose
of the requested information and reference to the law that establishes the right to
receive the information, as well as state the term for its provision. The motive for the
provision should be a specific aim related to fulfilment by the respective authority of
its statutory obligations if the fulfilment of the said obligations is impossible without
such information.

15

Leaks

15.1

The FSA has recommended that if there has been a clear leak of Inside Information,
the Company should take the lead on a leak enquiry. The Company should request
that all firms working for it, who received Inside Information before the leak, undertake
a leak enquiry. The Company should robustly monitor the progress and seek regular
updates from the firms involved in the leak enquiry.
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15.2

In the event of a leak, the aim should be to avoid any coverage if possible, with a ”no
comment” strategy. If this is not possible, the Disclosure Committee should consider
whether an announcement is required.

15.3

The FSA takes the view that “issuer-led” leak enquiries are likely to be effective at
preventing future leaks due to the commercial pressure that issuers can bring to bear
on their advisers and other contracted third parties.

16

Sanctions

Sanctions for failing to comply with insider dealing, market abuse and market misconduct
legislation include unlimited fines and public censure which can be imposed on both the
Company and specific individuals within the Company. The criminal offence relating to market
manipulation and insider dealing also continues to apply.

B000759\LON_LAW\	
  68791\1	
  	
  

E.

Securities Dealing Code

1

Introduction

1.1

The freedom of Directors, senior managers and certain employees of the Company
to deal its securities is restricted in a number of ways, including by statute and under
common law.

1.2

Companies with a premium listing on the Official List of the UK Listing Authority are
required to comply with the Model Code in relation to dealing in securities as set out
in Annex 1 to Rule 9 of the Listing Rules. Although strictly the Model Code does not
apply the Company, which has a standard rather than premium listing, the Directors
have decided to adopt the Model Code and apply it nevertheless for the sake of
good corporate governance.

1.3

The Model Code provides that the Company must ensure its Directors, senior
managers and employees and their connected persons do not deal in any of the
Company's securities during a "close period". The only general exception to this rule
is where the individual has entered into a binding commitment prior to the Company
being in such a close period, where it was not reasonably foreseeable at the time
the commitment was made that a close period was likely (provided the commitment
was notified to the Company's Regulatory Information Service at the time it was
made). In addition, the London Stock Exchange may permit a Director or applicable
employee to sell his securities during a close period to alleviate severe personal
hardship (such as the urgent need for a medical operation or to satisfy a court order
where no other funds are available).

1.4

The purpose of this code is to ensure that Directors, senior managers and
employees do not abuse, and do not place themselves under suspicion of abusing,
unpublished price-sensitive information, especially in periods leading up to an
announcement of the Company's results or the announcement of other nonrecurring events or matters of importance.

1.5

Company Directors, like other individuals, are prohibited from insider dealing by the
Criminal Justice Act 1993. Under that act it is a criminal offence for an individual
who has information as an insider to deal on a regulated market, or through a
professional intermediary, in securities whose price would be significantly affected if
the inside information were made public. It is also an offence to encourage insider
dealing and to disclose information with a view to others profiting from it.
Compliance with the code will not legalise a deal if it is prohibited by law nor will it
constitute a defence in criminal proceedings. In view of this, any person subject to
the code wishing to deal in the securities of the Company or any other company
should, in any event, be aware of criminal prohibitions on insider dealing. In
addition, there are civil penalties under Part VIII of the Financial Services and
Markets Act 2000 for committing, requiring or encouraging "market abuse". Market
abuse covers a wide range of prohibited behaviour and includes behaviour, such as
dealing in the Company's securities, which is based on relevant information which is
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not generally available to the market (such as inside information), and behaviour
which is likely to create a false or misleading impression about the supply of, or
demand for, or price or value of the Company's securities or to distort the market in
those securities. In Schedule 2 to the Code there is an overview of the criminal and
civil insider dealing regimes.
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Securities Dealing Code
The paragraphs set out below are the Code to which all Directors, Senior Management and
Employees must follow in respect of dealings in securities admitted to trading on the Main
Market of the London Stock Exchange. In particular, no dealings should take place at any
time when the person contemplating dealing is in possession of unpublished price-sensitive
information or without prior permission from the specified person and all permitted dealings
require prior disclosure to the Company.
Introduction
This code imposes restrictions on dealing in the securities of the Company beyond those
imposed by law. Its purpose is to ensure that persons discharging managerial responsibilities
do not abuse, and do not place themselves under suspicion of abusing, inside information
that they may be thought to have, especially in periods leading up to an announcement of the
company's results.
Nothing in this code sanctions a breach of section 118 of the Act (Market abuse), the insider
dealing provisions of the Criminal Justice Act or any other relevant legal or regulatory
requirements.
Definitions
1.

In this code the following definitions, in addition to those contained in the listing rules,
apply unless the context requires otherwise:
a)

Act refers to the Financial Services and Markets Act 2000;

b)

close period means:
i) the period of 60 days immediately preceding a preliminary announcement of
the Company’s annual results or, if shorter, the period from the end of the
relevant financial year up to and including the time of announcement; or
ii) the period of 60 days immediately preceding the publication of its annual
financial report or if shorter the period from the end of the relevant financial
year up to and including the time of such publication; and
iii) if the Company reports on a half yearly basis the period from the end of the
relevant financial period up to and including the time of such publication;
and
iv) if the Company reports on a quarterly basis the period of 30 days immediately
preceding the announcement of the quarterly results or, if shorter, the period
from the end of the relevant financial period up to and including the time of
the announcement;

c)

connected person has the meaning given in section 96B (2) of the Act as set out
in the Schedule to this Code;

d)

persons discharging managerial responsibilities means:
i) a director of the Company; or

B000759\LON_LAW\	
  68791\1	
  	
  

ii) a senior executive of the Company who has regular access to inside
information relating, directly or indirectly, to the Company, and has power to
make managerial decisions affecting the future development and business
prospects of the Company;
e)

dealing includes:
iii) any acquisition or disposal of, or agreement to acquire or dispose of any of
the securities of the Company;
iv) entering into a contract (including a contract for difference) the purpose of
which is to secure a profit or avoid a loss by reference fluctuations in the
price of any of the securities of the Company;
v) the grant, acceptance, acquisition, disposal, exercise or discharge of any
option (whether for the call, or put or both) to acquire or dispose of any of
the securities of the Company;
vi) entering into, or terminating, assigning or novating any stock lending
agreement in respect of the securities of the Company;
vii) using as security, or otherwise granting a charge, lien or other encumbrance
over the securities of the Company;
viii) any transaction, including a transfer for nil consideration, or the exercise of
any power or discretion effecting a change of ownership of a beneficial
interest in the securities of the Company; or
ix) any other right or obligation, present or future, conditional or unconditional, to
acquire or dispose of any securities of the Company;

f) FCA means the Financial Conduct Authority;
g)

inside information as defined in section 118C of the Act;

h)

listing rules are (in accordance with sections 73A(1) and 73A(2) of the Act) rules
relating to admission to the Official List;

i) prohibited period means:
x) any close period; or
xi) any period when there exists any matter which constitutes inside information
in relation to the Company
j) restricted person means a person discharging managerial responsibilities; and
k)

securities of the Company means any publicly traded or quoted securities of the
Company or any member of its group or any securities that are convertible into
such securities.

Dealings not subject to the provisions of this code
2.

The following dealings are not subject to the provisions of this code:
a)

undertakings or elections to take up entitlements under a rights issue or other
offer (including an offer of securities of the company in lieu of a cash dividend);

b)

the take up of entitlements under a rights issue or other offer (including an offer
of securities of the Company in lieu of a cash dividend);
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c)

allowing entitlements to lapse under a rights issue or other offer (including an
offer of securities of the Company in lieu of a cash dividend);

d)

the sale of sufficient entitlements nil-paid to take up the balance of the
entitlements under a rights issue;

e)

undertakings to accept, or the acceptance of, a takeover offer;

f)

dealing where the beneficial interest in the relevant security of the Company
does not change;

g)

transactions conducted between a person discharging managerial
responsibilities and their spouse, civil partner, child or step-child (within the
meaning of section 96B(2) of the Act);

h)

transfers of shares arising out of the operation of an employees' share scheme:
into a savings scheme investing in securities of the company following:
i) exercise of an option under an approved SAYE option scheme; or
ii) release of shares from a HM Revenue and Customs approved share
incentive plan;

i)

with the exception of a disposal of securities of the company received by a
restricted person as a participant, dealings in connection with the following
employees' share schemes;
i) an HM Revenue and Customs approved SAYE option scheme or share
incentive plan, under which participation is extended on similar terms to all
or most employees of the participating companies in that scheme; or
ii) a scheme on similar terms to a HM Revenue and Customs approved SAYE
option scheme or share incentive plan, under which participation is
extended on similar terms to all or most employees of the participating
companies in that scheme; or

j)

the cancellation or surrender of an option under an employees' share scheme;

k)

transfers of the securities of the company by an independent trustee of an
employees' share scheme to a beneficiary who is not a restricted person;

l)

transfers of securities of the company already held by means of a matched sale
and purchase into a saving scheme or into a pension scheme in which the
restricted person is a participant or beneficiary;

m)

an investment by a restricted person in a scheme or arrangement where the
assets of the scheme (other than a scheme investing only in the securities of the
company) or arrangement are invested at the discretion of a third party;

n)

a dealing by a restricted person in the units of an authorised unit trust or
authorised contractual scheme or in shares in an open-ended investment
company; and

o)

bona fide gifts to a restricted person by a third party.

Dealing by restricted persons
3.

A restricted person must not deal in any securities of the company without obtaining
clearance to deal in advance in accordance with paragraph 4 of this code.

B000759\LON_LAW\	
  68791\1	
  	
  

Clearance to deal
4.
a)

A director (other than the chairman or chief executive) or company secretary
must not deal in any securities of the company without first notifying the
chairman (or a director designated by the board for this purpose) and receiving
clearance to deal from him.

b)

The chairman must not deal in any securities of the company without first
notifying the chief executive and receiving clearance to deal from him or, if the
chief executive is not present, without first notifying the senior independent
director, or a committee of the board or other officer of the company nominated
for that purpose by the chief executive, and receiving clearance to deal from that
director, committee or officer.

c)

The chief executive must not deal in any securities of the company without first
notifying the chairman and receiving clearance to deal from him or, if the
chairman is not present, without first notifying the senior independent director, or
a committee of the board or other officer of the company nominated for that
purpose by the chairman, and receiving clearance to deal from that director,
committee or officer.

d)

If the role of chairman and chief executive are combined, that person must not
deal in any securities of the company without first notifying the board and
receiving clearance to deal from the board.

e)

Persons discharging managerial responsibilities (who are not directors) must not
deal in any securities of the company without first notifying the company
secretary or a designated director and receiving clearance to deal from him.

5.

A response to a request for clearance to deal must be given to the relevant restricted
person within five business days of the request being made.

6.

The company must maintain a record of the response to any dealing request made by
a restricted person and of any clearance given. A copy of the response and clearance
(if any) must be given to the restricted person concerned.

7.

A restricted person who is given clearance to deal in accordance with paragraph 4
must deal as soon as possible and in any event within two business days of clearance
being received.

Circumstances for refusal
8.

A restricted person must not be given clearance to deal in any securities of the
company:
a)

during a prohibited period; or

b)

on considerations of a short term nature. An investment with a maturity of one
year or less will always be considered to be of a short term nature.

Dealings permitted during a prohibited period
Dealing in exceptional circumstances
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9.

A restricted person, who is not in possession of inside information in relation to the
company, may be given clearance to deal if he is in severe financial difficulty or there
are other exceptional circumstances. Clearance may be given for such a person to sell
(but not purchase) securities of the company when he would otherwise be prohibited by
this code from doing so. The determination of whether the person in question is in
severe financial difficulty or whether there are other exceptional circumstances can only
be made by the director designated for this purpose.

10.

A person may be in severe financial difficulty if he has a pressing financial commitment
that cannot be satisfied otherwise than by selling the relevant securities of the
company. A liability of such a person to pay tax would not normally constitute severe
financial difficulty unless the person has no other means of satisfying the liability. A
circumstance will be considered exceptional if the person in question is required by a
court order to transfer or sell the securities of the company or there is some other
overriding legal requirement for him to do so.

11.

The FCA should be consulted at an early stage regarding any application by a
restricted person to deal in exceptional circumstances.
Awards of securities and options

12.

The grant of options by the board of directors under an employees' share scheme to
individuals who are not restricted persons may be permitted during a prohibited period
if such grant could not reasonably be made at another time and failure to make the
grant would be likely to indicate that the company was in a prohibited period.

13.

The award by the company of securities, the grant of options and the grant of rights (or
other interests) to acquire securities of the company to restricted persons is permitted
in a prohibited period if:
a)

the award or grant is made under the terms of an employees' share scheme and
the scheme was not introduced or amended during the relevant prohibited
period; and

b)

either:
i) the terms of such employees' share scheme set out the timing of the award
or grant and such terms have either previously been approved by
shareholders or summarised or described in a document sent to
shareholders, or
ii) the timing of the award or grant is in accordance with the timing of previous
awards or grants under the scheme; and

c)

the terms of the employees' share scheme set out the amount or value of the
award or grant or the basis on which the amount or value of the award or grant is
calculated and do not allow the exercise of discretion; and

d)

the failure to make the award or grant would be likely to indicate that the
company is in a prohibited period.

Exercise of options
14.

Where a company has been in an exceptionally long prohibited period or the company
has had a number of consecutive prohibited periods, clearance may be given to allow
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the exercise of an option or right under an employees' share scheme, or the conversion
of a convertible security, where the final date for the exercise of such option or right, or
conversion of such security, falls during a prohibited period and the restricted person
could not reasonably have been expected to exercise it at a time when he was free to
deal.
15.

Where the exercise or conversion is permitted pursuant to paragraph 14, clearance
may not be given for the sale of the securities of the company acquired pursuant to
such exercise or conversion including the sale of sufficient securities of the company to
fund the costs of the exercise or conversion and/or any tax liability arising from the
exercise or conversion unless a binding undertaking to do so was entered into when
the company was not in a prohibited period.
Qualification shares

16.

Clearance may be given to allow a director to acquire qualification shares where, under
the company's constitution, the final date for acquiring such shares falls during a
prohibited period and the director could not reasonably have been expected to acquire
those shares at another time.
Saving schemes

17.

A restricted person may enter into a scheme under which only the securities of the
company are purchased pursuant to a regular standing order or direct debit or by
regular deduction from the person's salary, or where such securities are acquired by
way of a standing election to re-invest dividends or other distributions received, or are
acquired as part payment of the person's remuneration without regard to the provisions
of this code, if the following provisions are complied with:
a)

the restricted person does not enter into the scheme during a prohibited period,
unless the scheme involves the part payment of remuneration in the form of
securities of the company and is entered into upon the commencement of the
person's employment or in the case of a non-executive director his appointment
to the board;

b)

the restricted person does not carry out the purchase of the securities of the
company under the scheme during a prohibited period, unless the restricted
person entered into the scheme at a time when the company was not in a
prohibited period and that person is irrevocably bound under the terms of the
scheme to carry out a purchase of securities of the company (which may include
the first purchase under the scheme) at a fixed point in time which falls in a
prohibited period;

c)

the restricted person does not cancel or vary the terms of his participation, or
carry out sales of securities of the company within the scheme during a
prohibited period; and before entering into the scheme, cancelling the scheme or
varying the terms of his participation or carrying out sales of the securities of the
company within the scheme, the restricted person obtains clearance in
accordance with paragraph 4.

Acting as a trustee
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18.

19.

Where a restricted person is acting as a trustee, dealing in the securities of the
company by that trust is permitted during a prohibited period where:
a)

the restricted person is not a beneficiary of the trust; and

b)

the decision to deal is taken by the other trustees or by investment managers on
behalf of the trustees independently of the restricted person.

The other trustees or investment managers acting on behalf of the trustees can be
assumed to have acted independently where the decision to deal:
a)

was taken without consultation with, or other involvement of, the restricted
person; or

b)

was delegated to a committee of which the restricted person is not a member.

Dealing by connected persons and investment managers
20.

A person discharging managerial responsibilities must take reasonable steps to prevent
any dealings by or on behalf of any connected person of his in any securities of the
company on considerations of a short term nature.

21.

A person discharging managerial responsibilities must seek to prohibit any dealings in
the securities of the company during a close period:

22.

a)

by or on behalf of any connected person of his; or

b)

by an investment manager on his behalf or on behalf of any person connected
with him where either he or any person connected has funds under management
with that investment fund manager, whether or not discretionary (save as
provided by paragraphs 17 and 18).

A person discharging managerial responsibilities must advise all of his connected
persons and investment managers acting on his behalf:
a)

of the name of the listed company within which he is a person discharging
managerial responsibilities;

b)

of the close periods during which they cannot deal in the securities of the
company; and

c)

that they must advise the listed company immediately after they have dealt in
securities of the company.

Dealing under a trading plan
23.

A restricted person may deal in securities of a company pursuant to a trading plan if
clearance has first been given in accordance with paragraph 4 of this Code to the
person entering into the plan and to any amendment to the plan. A restricted person
must not cancel a trading plan unless clearance has first been given in accordance with
paragraph 4 of this Code for its cancellation.

24.

A restricted person must not enter into a trading plan or amend a trading plan during a
prohibited period and clearance under paragraph 4 of this Code must not be given
during a prohibited period to the entering into, or amendment of, a trading plan.
Clearance under paragraph 4 of this Code may be given during a prohibited period to

B000759\LON_LAW\	
  68791\1	
  	
  

the cancellation of a trading plan but only in the exceptional circumstances referred to
in paragraphs 9 and 10 of this Code.
25.

26.

A restricted person may deal in securities of a company during a prohibited period
pursuant to a trading plan if:
a)

the trading plan was entered into before the prohibited period;

b)

clearance under paragraph 4 of this Code has been given to the person entering
into the trading plan and to any amendment to the trading plan before the
prohibited period; and

c)

the trading plan does not permit the restricted person to exercise any influence
or discretion over how, when, or whether to effect dealings.

Where a transaction occurs in accordance with a trading plan, the restricted person
must notify the issuer at the same time as he makes the notification required by the
Purchase Rules:
a)

the fact that the transaction occurred in accordance with a trading plan; and

b)

the date on which the relevant trading plan was entered into.
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Schedule 1
Definition of Connected Person
Introduction
1

(1)

In this Schedule “manager” means a person discharging managerial
responsibilities within an issuer.

(2)

This Schedule defines what is meant by references in the provisions of this
Part relating to disclosure rules to a person being “connected” with a manager
(or a manager being “connected” with a person).

Meaning of “connected person”
2
(1)
manager—

The following persons (and only those persons) are connected with a
(a)

members of the manager's family (see paragraph 3);

(b)

a body corporate with which the manager is associated (as defined in
paragraph 4);

(c)

a person acting in his capacity as trustee of a trust—
(i)

the beneficiaries of which include the manager or a person
who by virtue of paragraph (a) or (b) is connected with him, or

(ii)

the terms of which confer a power on the trustees that may
be exercised for the benefit of the manager or any such
person,

other than a trust for the purposes of an employees' share scheme or
a pension scheme;
(d)

(e)

(2)

a person acting in his capacity as partner—
(i)

of the manager, or

(ii)

of a person who, by virtue of paragraph (a), (b) or (c), is
connected with that manager;

a firm that is a legal person under the law by which it is governed and
in which—
(i)

the manager is a partner,

(ii)

a partner is a person who, by virtue of paragraph (a), (b) or
(c) is connected with the manager, or

(iii)

a partner is a firm in which the manager is a partner or in
which there is a partner who, by virtue of paragraph (a), (b) or
(c), is connected with the director.

References to a person connected with a manager do not include a person
who is also a manager of the issuer in question.

Family members
3

(1)
This paragraph defines what is meant by references to members of a
manager's family.

(2)

The members of a manager's family are—
(a)
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the manager's spouse or civil partner;

(b)

any relative of the manager who, on the date of the transaction in
question, has shared the same household as the manager for at least
12 months;

(c)

the manager's children or step-children under the age of 18.

Associated bodies corporate
4

(1)

This paragraph defines what is meant by a manager being “associated” with a
body corporate.

(2)

A manager is associated with a body corporate if, but only if—
(a)

the manager, or a person connected with the manager, is a director
or senior executive who has the power to make management
decisions affecting the future development and business prospects of
the body corporate; or

(b)

the manager and the persons connected with the manager together—
(i)

are interested in shares comprised in the equity share capital
of that body corporate of a nominal value equal to at least
20% of that share capital, or

(ii)

are entitled to exercise or control the exercise of more than
20% of the voting power at any general meeting of that body.

(3)

The rules set out in Part 2 of this Schedule (references to interest in shares or
debentures) apply for the purposes of this paragraph.

(4)

References in this paragraph to voting power the exercise of which is
controlled by a manager include voting power whose exercise is controlled by
a body corporate controlled by the manager.

(5)

Shares in a company held as treasury shares, and any voting rights attached
to such shares, are disregarded for the purposes of this paragraph.

Control of a body corporate
5

(1)

This paragraph defines what is meant by a manager “controlling” a body
corporate.

(2)

A manager is taken to control a body corporate if, but only if—
(a)

(b)

the manager or a person connected with the manager—
(i)

is interested in any part of the equity share capital of that
body, or

(ii)

is entitled to exercise or control the exercise of any part of the
voting power at any general meeting of that body, and

the manager, the persons connected with the manager and the other
managers of the issuer in question, together—
(i)

are interested in more than 50% of that share capital, or

(ii)

are entitled to exercise or control the exercise of more than
50% of that voting power.

(3)

The rules set out in Part 2 of this Schedule (references to interest in shares or
debentures) apply for the purposes of this paragraph.

(4)

References in this paragraph to voting power the exercise of which is
controlled by a manager include voting power whose exercise is controlled by
a body corporate controlled by the manager.

(5)

Shares in a company held as treasury shares, and any voting rights attached
to such shares, are disregarded for the purposes of this paragraph.
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Supplementary provisions
6

For the purposes of paragraphs 4 and 5 (associated bodies corporate and control of a
body corporate)—
(a)

a body corporate with which a manager is associated is not treated as
connected with that manager unless it is also connected with that
manager by virtue of sub-paragraph (1)(c) or (d) of that paragraph
(connection as trustee or partner); and

(b)

a trustee of a trust the beneficiaries of which include (or may include)
a body corporate with which a manager is associated is not treated as
connected with a manager by reason only of that fact.

B000759\LON_LAW\	
  68791\1	
  	
  

Schedule 2
The criminal insider dealing and civil market abuse offences
This is an outline of the criminal insider dealing offences in Part V of the Criminal Justice Act
1993 and civil insider dealing (market abuse) offence in Part VIII of the Financial Services and
Markets Act 2000.
What are the offences?
If you do any of the following where you are in possession of inside information relating to the
Company, you could be prosecuted for insider dealing or market abuse:
(a)

dealing in securities of the Company;

(b)

requiring or encouraging another to deal in those securities;

(c)

disclosing inside information about the Company or its securities to another otherwise
than in the proper performance of your employment, profession or duties.

Importantly, it does not matter whether you are doing these acts on your own behalf, on
behalf of someone else or if you have procured someone else to do them for you. They will
all be treated as your actions. The meaning of "dealing" is very wide. It is not limited to
buying and selling but also includes activities such as exercising options, spread betting and
entering into contracts for differences (CFDi). Agreeing and attempting to deal are also
caught.
What is the definition of inside information?
Broadly, inside information is information about the Company:
(d)

which has not been made public (e.g. it has not been the subject of a formal
announcement by the Company); and

(e)

if it were to be made generally available, it is likely to have a significant effect on the
price of the Company's securities.

Non-Exhaustive Guidance on Information to be Regarded as Unpublished PriceSensitive Information
It is not possible to provide an exhaustive list of matters which are likely to constitute inside
information about the Company or its securities. This depends on factors such as the
financial and trading position of the Company.
However, unpublished information relating to the following matters will usually be classified as
unpublished price-sensitive information:
(a)

major new developments in the Company's sphere of activity;

(b)

transactions required to be notified to the market

(c)

proposed changes to the board of Directors of the Company;
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(d)

any changes to the holding of a shareholder who holds 3% or more of the shares of
the Company which increase or decrease such holding through any single
percentage;

(e)

any material change between the Company's actual trading performance or financial
condition and any profit forecast, estimate or projection included in the Company's
propsectus or otherwise made public by or on behalf of the Company;

(f)

any decisions by the Company to declare or pay any dividend or make any
distribution or not to pay any dividend or interest payment;

(g)

a material acquisition or disposal of assets by the Company;

(h)

any take-over or merger of the Company;

(i)

material Company borrowing or funding arrangements;

(j)

any dealings by Directors in relation to the Company's securities;

(k)

any resignation, dismissal or change of the Company's nominated adviser or broker;
and

(l)

the reasons for the issue or cancellation of any of the Company's securities.

Bear in mind that in some cases you can be convicted of an offence even where you do not
know that the information you possess constitutes inside information. If in doubt, seek
professional guidance from your legal advisors.
What are the penalties?
(m)

The Financial Conduct Authority ("FCA") is responsible for enforcing both the civil and
criminal insider dealing regimes.

(n)

If you are convicted of criminal insider dealing, you could face a maximum sentence
of seven years imprisonment or a substantial fine or both. If you are convicted of a
civil offence under the market abuse regime, you could face substantial fines. For
example, a recent fine for market abuse and improper disclosure of inside information
by an individual who had acquired the information in the course of their employment
was for £25,000. In serious or repeated cases, however, fines can reach six figures
or more.

(o)

If you are convicted of market abuse, the FCA is also required to make a public
statement to that effect. This is likely to damage your personal and professional
reputation and could also lead to adverse publicity for the Company.

(p)

Finally, the FCA actively seeks out cases of market abuse. Unusual dealings in listed
securities may lead to movements in price. The FCA monitors, and is likely to
investigate, any suspicious price movements. It may contact the Company and its
professional advisers asking them to provide detailed lists of employees who have
had access to the Company's inside information in the relevant period. It will then
investigate any suspicious dealings by those individuals or people connected with
them. The FCA has wide investigatory powers including a power to detain suspects
for questioning.
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Practical prevention
(q)

The following practical steps will assist you in avoiding a breach of the insider dealing
and market abuse regimes. They supplement and do not replace or amend your
general duties of confidentiality as an employee:
(i)

do not discuss confidential work matters with anyone outside the group – not
even with your partner, spouse or other members of your household;

(ii)

do not discuss confidential work matters with your colleagues except where
you need to do so for the proper performance of your duties;

(iii)

do not discuss confidential work matters in public places (e.g. on public
transport or in taxis). Take particular care when using mobile phones, lap
tops etc. in public;

(iv)

take care when discussing confidential work matters in areas of the group's
premises to which members of the public have access such as reception
areas, meeting room areas, lifts and stairs;

(v)

do not enter into options, warrants, futures contracts, contracts for differences
or spread bets or similar contracts relating to the Company's securities; and

(vi)

do not encourage anyone to do any of the above either directly or indirectly.

Listed securities of other companies
The same criminal and civil offences, rules and tips apply to the handling of inside information
about (and dealings in the securities of) other companies whose securities are listed in the UK
or Europe (and similar rules apply in many other jurisdictions including the USA). So, you
should apply the same standards of care in relation to inside information about other listed
companies (whether on AIM or the Official List) which you may come across in the course of
your employment or otherwise.
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F.

Insider List Templates

Date list created: [DATE]
Date list last updated: [DATE]
[Date list closed: [DATE]]
[List to be kept until at least [DATE WHICH IS FIVE YEARS AFTER LAST UPDATE OR
CLOSURE OF LIST, WHICHEVER IS LATER]]
[Person(s) keeping the list: [NAME(S)]]
[Person(s) with authority to add or remove people on the list: [NAME(S)]]
1.

Permanent List

Name

Reason
inclusion
insider list

[NAME
OF
EMPLOYEE
OR
PRINCIPAL
CONTACT AT FIRM
ACTING
ON
ISSUER'S BEHALF.
WHERE
THE
PERSON IS AN
ADVISER,
INCLUDE NAME OF
FIRM/COMPANY
AND ADDRESS]

[REASON,
SUCH
AS ACCESS TO
INSIDE
INFORMATION IN
QUESTION]

2.

for
on

Date put on list

Date the person
ceased to have
access to inside
information

[THIS
WILL
BE
EITHER THE DATE
ON WHICH THE
PERSON
FIRST
HAD ACCESS TO
INSIDE
INFORMATION OR
THE DATE THE
LIST IS CREATED]

[AT THIS DATE
THE PERSON IS
REMOVED FROM
THE INSIDER LIST]

Date put on list

Date the person
ceased to have
access to inside
information

[THIS
WILL
BE
EITHER THE DATE
ON WHICH THE

[AT THIS DATE
THE PERSON IS
REMOVED FROM

Transactional List

Name

[NAME
EMPLOYEE
PRINCIPAL

Reason
inclusion
insider list

OF
OR
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for
on

[REASON,
SUCH
AS ACCESS TO
INSIDE

CONTACT AT FIRM
ACTING
ON
ISSUER'S BEHALF.
WHERE
THE
PERSON IS AN
ADVISER,
INCLUDE NAME OF
FIRM/COMPANY
AND ADDRESS]

3.

INFORMATION
QUESTION]

IN

PERSON
FIRST
HAD ACCESS TO
INSIDE
INFORMATION OR
THE DATE THE
LIST IS CREATED]

THE INSIDER LIST]

Drafting notes
3.1. Future Template Update:
3.1.1.The template above must be updated and strictly adhered to by 3 July 2016 to
ensure the New Market Abuse Regulation (596/2014) is followed.
3.2. Name:
3.2.1.The first name and surname of each individual will be sufficient except where an
issuer/firm has more than one individual of the same name. In those cases it will
be necessary to be able to distinguish which individual of that name is being
referred to.
3.2.2.The insider list should include the name(s) of the principal contact(s) at a firm or
company, if that firm or company is acting on behalf of or on account of the
issuer in relation to the transaction, and the issuer has made effective
arrangements for that firm or company to maintain its own list of persons with
access to inside information on the issuer (DTR 2.8.8G).
3.3. Reason:
3.3.1.The issuer does not need to give a detailed description of the reason why the
person has access to the relevant inside information. All that is required is a
statement that the person is on the list because he has access to the inside
information in question. This may extend to including categories of the types of
information to which each person has access. The insider list must be promptly
updated when there is a change in the reason why a person is already on the
list (DTR 2.8.4R(1)).
3.4. Date put on list.
3.4.1.There is no formal requirement to specify in the insider list the date on which a
person first had access to inside information, although this appears to be an
accidental omission from the Disclosure Rules since the date of first access to
inside information may well be useful to know in the context of any investigation
of misuse of inside information. The list must be updated when any person who
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is not already on the list is provided with access to inside information (DTR
2.8.4R(2)).
3.5. Date the person ceased to have access to inside information.
3.5.1.The list must be updated to indicate the date on which a person already on the
list no longer has access to inside information (DTR 2.8.4R(3)).
3.6. Additional information.
3.6.1.Although not a formal requirement for an insider list, companies may wish to
consider recording additional information on their insider lists such as:
3.6.1.1.

Whether an acknowledgement and memorandum has been sent and

returned in the case of employees (see DTR 2.8.9R) and whether a letter
has been sent or contract has been drawn up with an adviser (see DTR
2.8.8G and 2.8.10G). In such cases, the issuer may wish to remove this
additional information if required to send the list to the Financial Conduct
Authority in accordance with DTR 2.8.2.R.
3.6.1.2.

In addition to any relevant company name and position, the insider's

home address, telephone numbers, date and time he was aware of the
event giving rise to inside information and the date and time he was aware
of an announcement of the event. This additional information was
suggested in Market Watch newsletter Issue No. 24 (October 2007) as an
example of the type of detail required from a complete disclosure of
information in relation to an investigation of suspected market abuse.
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G.

Anti-Bribery Policy

1

Bribery Act

1.1

The Group is not strictly subject to the UK Bribery Act 2010 (the "Bribery Act").
However, the Directors believe that the principles of the Bribery Act should be
adhered to on the basis it requires a high level of corporate governance in this
respect. Breach of these principles could significantly impact the conduct of the
Group's business, both in the UK and abroad, in that:
1.1.1 they extend the crime of bribery to cover all private sector transactions;
1.1.2 they contain a strict liability offence of failing to prevent bribery. An
organisation will only have a defence to this offence if it can show it had
"adequate procedures" in place to prevent bribery;
1.1.3 their scope is extensive - the offences are very broadly defined and it has
significant extra-territorial reach; and
1.1.4 the offences contained in the Bribery Act carry criminal penalties for
individuals and organisations. For individuals, a maximum prison sentence
of ten years and/or an unlimited fine can be imposed; for companies, an
unlimited fine can be imposed.

1.2

2
2.1

The board should continue to review its anti-corruption procedures to ensure they
are significantly robust to prevent corruption and to mitigate the risk of committing
an offence under the Bribery Act.
Bribery offences
The Bribery Act contains four offences:
2.1.1 a general offence covering offering, promising or giving a bribe;
2.1.2 a general offence covering requesting, agreeing to receive or accepting a
bribe;
2.1.3 a distinct offence of bribing a foreign public official to obtain or retain
business; and
2.1.4 a strict liability offence for commercial organisations where they fail to prevent
bribery by those acting on their behalf.

3

The offence of failing to prevent bribery

3.1

A commercial organisation commits an offence if a person associated with it bribes
another person for that organisation's benefit.

3.2

A person is "associated" with a commercial organisation if it performs services for or
on behalf of the organisation, regardless of the capacity in which they do so. This
can be construed broadly and could cover our agents, employees, subsidiaries,
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intermediaries, joint venture partners and suppliers, all of whom could render the
Group guilty of this offence.
3.3

4

This is a strict liability offence: there is no need to prove negligence or the
involvement and guilt of the 'directing mind and will' of the organisation. This makes
the offence easier to prove and may lead to more corporate prosecutions and
convictions.
Adequate procedures defence

4.1

The organisation has a defence if it can prove it had "adequate procedures" in place
to prevent bribery. "Adequate procedures" are not defined in the Bribery Act but the
Ministry of Justice has published guidance on what adequate procedures might
involve.

4.2

The guidance sets out the following six principles for companies to follow:
4.2.1 proportionate procedures;
4.2.2 top level commitment;
4.2.3 risk assessment;
4.2.4 due diligence;
4.2.5 communication; and
4.2.6 monitoring and review.

4.3

5
5.1

The board needs to continue to review the guidance, conduct regular risk
assessments, and ensure that it has adequate procedures to prevent bribery in
place.
Criminal penalties
The potential consequences of being convicted of a bribery offence include criminal
penalties for both individuals and companies:
5.1.1 individuals can be jailed for up to ten years and/or receive an unlimited fine;
and
5.1.2 companies can receive unlimited fines.

5.2
6
6.1

Fines for companies are likely to be substantial.
Particular risks for the Group
Certain of the Group's activities and operations expose it to particular risks of being
involved in corruption and leave us vulnerable. In particular:
6.1.1 corporate hospitality and gifts: there is a risk that corporate hospitality,
such as customer or supplier entertainment, and the giving or receiving of
gifts might be seen as bribery, especially in dealings with foreign public
officials. Lavish hospitality or gifts must be avoided, both the giving and
receiving.
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6.1.2 Facilitation payments: These are payments demanded by officials (or
others) simply to secure or expedite the performance of their normal duties
(for example, granting a licence, allowing goods to cross a border, and so
on). These are commonplace in some jurisdictions, but the making of such
payments, regardless of how small, is an offence under the Act, (Note: the
equivalent US legislation (Foreign Corrupt Practices Act 1977) currently
specifically exempts such payments provided they are not unlawful in the
relevant jurisdiction, but the Bribery Act does not.)
6.1.3 High Risk jurisdictions: The Group operates in countries where corruption
is perceived to be higher risk than in the UK, such as China and Africa.
7
7.1

Action points
The following actions, which are proportionate to the Group and consistent with the
Ministry of Justice's guidance for commercial organisations about preventing
bribery, should be carried out or considered:
7.1.1 conduct a comprehensive Group-wide risk assessment;
7.1.2 conduct a review of anti-corruption policies and procedures, especially taking
into consideration corporate hospitality and facilitation payments;
7.1.3 adopt a code of conduct for the Group which sets out in detail how employees
and other associated persons should behave from an anti-corruption point of
view;
7.1.4 conduct due diligence on all "associated persons", especially third parties in
high risk jurisdictions or sectors;
7.1.5 the Group's anti-corruption statement and policies should be clearly published
and accessible, both internally and externally; and
7.1.6 provide budget to implement policy (for example, for extensive training and
monitoring of staff in key risk areas and establishing disciplinary
mechanisms).
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CIC Capital Bribery and Anti-Bribery Policy
1
1.1

2
2.1

Introduction
As an integral part of achieving its responsibilities, CIC Gold Group Limited. (CIC)
demands the highest standards of integrity, behaviour, practice, performance and
accountability during the conduct of its business activities. CIC intends to fully
comply with the requirements of all United Kingdom (UK) fraud-related legislation,
including the 'Bribery Act 2010', and all anti-bribery and corruption laws in the
countries in which it conducts business.
1.1.1

The general standards required are outlined in the 'Code of Business
Conduct' - these standards are applicable to all 'Workers' (which collectively
includes permanent, contract, temporary and trainee staff; and any other
person or organization 'associated' with CIC's activities).

1.1.2

All Workers are required to contribute towards maintaining a culture of
honesty and ethical behaviour, and to implement measures to ensure that
fraud, bribery and corruption are pro-actively prevented, detected, managed
and reported. Workers must also, at all times, seek to safeguard the
resources for which they are responsible, and maximize CIC’s benefit from
the use of these resources. Fraud, bribery and corruption may present
threats to these resources (which include, but are not limited to, buildings,
land, equipment, materials, cash, staff time, hardware, software, trade
secrets, confidential information and intellectual property).

1.1.3

Any practices which are incompatible this 'Anti-fraud, Bribery and Corruption
Policy' will not be tolerated. CIC has a zero-tolerance approach to all forms
of fraud, bribery and corruption within its business especially as our head
office is located in Beijing, China. We expect our Workers and, where
appropriate, associated third parties, to comply. CIC will actively investigate
all breaches or suspected breaches of this Policy and, if appropriate, invoke
disciplinary measures against any Worker found to be involved in fraud,
bribery or corruption, and take prompt action to remedy the breach and
prevent any repetition of such breach. In appropriate circumstances, CIC
will also invoke contractual sanctions against any associated third party who
is found to have committed bribery-related offences. Any attempted fraud,
bribery or corruption will be treated as seriously as if such action had
actually been committed.

Purpose
The purposes of this 'Anti-fraud, Bribery and Corruption Policy' are as follows:
2.1.1 Summarise the obligations for CIC imposed by the Bribery Act 2010;
2.1.2 Set out CIC's zero-tolerance policy towards fraud, bribery and corruption;
2.1.3 Define the meanings of fraud, bribery and corruption, and provide some
examples that could potentially be observed in the workplace;
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2.1.4 Summarise CIC's policies in relation to political and charitable donations
sponsorship arrangements, facilitation payments, and the prevention of
bribery-related actions by associated third parties working on behalf of
CIC;
f)

Outline the responsibilities of all Workers, to ensure that appropriate actions are
taken to prevent and detect fraud/corruption; and practical guidance for Workers who
may be requested to make an inappropriate payment;

g) Outline the procedures to be followed where fraud, bribery or corruption is suspected
or detected
3

The Bribery Act 2010

3.1

The Bribery Act 2010 (the 'Act'), came into force on July 2011. The Act, which
covers the criminal law relating to bribery, has been described as one of the
toughest pieces of anti-corruption legislation in the world, raising the bar above the
standard set by the United States' Foreign Corrupt Practices Act (FCPA), which was
adopted in 1977. The Act is a result of the UK committing to take on a leading role in
reducing bribery and corruption, whilst supporting international trade by introducing
clear rules on the conduct of business.

3.2

There are three specific criminal offences for an individual under the Act;
3.2.1 Offence of offering, promising or giving a bribe;
3.2.2 Offence of bribing a foreign public official;
3.2.3

Offence of requesting, agreeing to receive, or accepting a bribe.

3.3

The Act also creates a new offence for a company which fails to prevent a bribe
being paid, by anyone 'associated' with that company, to a foreign public official or
other person, in order to obtain or retain a business advantage for the company. A
person will be deemed to be associated with the company if that person provides
services for, or on behalf of, the company.

3.4

The definition of such an associate could include an employee, agent, supplier,
contractor, consultant, subsidiary, intermediary, or business partner (joint venture or
consortium). CIC's only defence is to be able to prove that it had 'adequate
procedures' in place to prevent bribery being committed by someone associated
with it (in accordance with guidelines published by the UK's Ministry of Justice).

3.5

There are serious criminal penalties for committing a bribery offence under the Act,
including up to 10 years in prison or an unlimited fine for individuals. In addition,
organisations or persons convicted may also have to pay a fine, the level of which is
unlimited.

3.6

Policy on Fraud, Bribery and Corruption

3.7

CIC strictly prohibits any form of fraud, bribery and corruption, whether direct or
indirect. CIC regularly assesses its bribery-related risks in all aspects of its
business/operations, and has identified the following main areas as particularly
vulnerable to instances/allegations of bribery:
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3.8

4

3.7.1

Political donations (see section 7 below);

3.7.2

Charitable contributions (see section 8 below);

3.7.3

Sponsorships (see section 9 below);

3.7.4

Dealings with associates (see section 12 below);

3.7.5

Gifts and hospitality (refer to the separate 'Gifts and Hospitality Policy').

It is important to note that this list is not exhaustive, and all Workers should be
mindful of the general anti-bribery principle underpinning this Policy, throughout their
conduct and dealings on behalf of CIC. In addition, this list may be updated
periodically, following re-assessments of CIC’s bribery-related risks.
Definitions of Fraud, Bribery and Corruption

4.1

'Fraud' is a broad term referring to the intentional use of deception, for the purpose
of obtaining some kind of prestige; monetary profit or an unfair/dishonest advantage;
or to avoid an obligation. It may result in loss or damage to another
individual/organization.

4.2

'Bribery' refers to a deliberate act of offering, giving, receiving, or soliciting
'something of value', for the purpose of expecting to influence the 'action' of another
person in the discharge of their employment, public or legal duties. The offering or
giving of a bribe is referred to as 'active bribery', whilst the receiving or soliciting of a
bribe is referred to as 'passive bribery'.

4.3

The 'something of value' refers to any inappropriate inducement or reward, but not
necessarily money - it could include gifts; hospitality; loans; payment of fees;
promises of employment or interests in business; and/or other advantage or favour
that the recipient views as valuable.

4.4

The intention of the bribe could be to obtain services which the person receiving the
bribe is prohibited from providing, or to obtain preferential treatment for something
that the person receiving the bribe is required to do by law (this bribe is referred to
as a 'facilitation payment' - see section 9 below for more details). It is worth noting
that a bribe will still be an offence under UK law, even if the bribe is committed
overseas.

4.5

'Corruption' involves the intention to abuse the entrusted power and official duties of
another person, for the purpose of receiving 'something of value' (an
inducement/reward) for personal gain. Corruption typically involves the payment of a
bribe to induce someone in a powerful position to act inappropriately or illegally.

5
5.1

Examples of Fraud, Bribery and Corruption
There are many types of actions that may constitute fraud, bribery and/or corruption,
but the following are a few examples:
5.1.1 Any act, which is dishonest or contrary to CIC's business interests;
5.1.2 Forgery or alteration of any financial document, including those related to
bank accounts and payment instruments;
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5.1.3 Misappropriation of funds, securities, supplies, or other assets;
5.1.4 Impropriety in the handling/reporting of money or financial transactions;
5.1.5 Profiteering as a result of insider knowledge;
5.1.6 Inappropriate disclosures to other persons regarding the activities engaged in,
or contemplated by, CIC
5.1.7 Accepting or seeking anything of material value from vendors or persons
providing
5.1.8 Goods/services to CIC. Please refer to the 'Gifts and Hospitality Policy' for
further guidance in relation to the receiving or giving of gifts/hospitality;
5.1.9 Inappropriate destruction or disappearance of records, furniture, fixtures, or
equipment;
5.1.10 Making a facilitation payment of any amount, even if the payment is a
generally accepted practice in that particular country explained (except if the
payment is made in the rare circumstance of duress, where strict rules apply).
5.2

If you are uncertain whether an action may potentially constitute fraud, bribery or
corruption, you must contact the Head of Internal Audit or the Group General
Counsel.

5.3

It should also be noted that there are other types of actions which may not
necessarily constitute fraud, bribery or corruption, but would be considered as
'improprieties/irregularities' (whether moral, ethical or behavioural). These types of
actions are not covered under this ‘Anti fraud Bribery and Corruption Policy’
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6

Political Donations

6.1

Political donations refer to contributions of anything of value to support a political
goal - including donations made to persons/organizations which are close to political
parties or other political institutions. These donations present particularly high risks
for bribery and corruption, and are illegal in many countries.

6.2

Consequently, it is prohibited for Workers to make any political contributions on
behalf of CIC, as it would be perceived as inappropriately 'buying influence'.
Particular care should be taken in assessing requests for funding from organizations
which may themselves provide funding to political parties, including trade unions
and 'think tanks'.

7

Charitable Donations

7.1

Charitable donations may often be made for reasons of a personal interest, and
used to disguise bribes and corrupt payments.

7.2

Consequently, such donations on behalf of CIC are not permitted, unless they are to
established charities with recognized charitable aims, and formally approved by the
Chief Executive (or properly approved in accordance with the, Delegations of
Authority.

8

Sponsorships

8.1

Commercial sponsorship occurs when a company enters into a contractual
agreement with a third party, under which the company makes payments in return
for the opportunity to advertise its products/services through logos, promotional
flyers or advertisements. Commercial sponsorship agreements are a relatively high
risk area, particularly where they are agreed in countries which have a poor record
of preventing corruption.

8.2

Consequently, it is prohibited to enter into any such sponsorship agreements, or
make any sponsorship payments, on behalf of CIC - unless formally approved by
the Chief Executive Officer. Any such agreements would be formally documented;
subject to appropriate due diligence; and provide specific advertising opportunities
and commercial benefits for CIC.

9

Facilitation Payments

9.1

Facilitation payments are usually small payments made to secure or speed up
routine actions - these actions (which are often undertaken by public officials) may
include issuing permits, licenses, consents or immigration visas, or for releasing
goods held in customs.

9.2

Facilitation payments of any amount (no matter how small) on behalf of CIC are
strictly prohibited, even if such payment is a generally accepted practice in a
particular country. These types of payment must never be made to influence
another person in carrying out their business duties (especially where a public
official is not permitted or required, by written law, to be influenced by the payment),
or to obtain/retain any business or business advantage. Facilitation payments are
only permitted if made in the rare circumstance of duress, where you genuinely fear
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for your safety (loss of life, limb or liberty), where strict rules apply (see Practical
Guidance in section 11).
10

10.1

Practical Guidance for Workers Being Requested to Make an Inappropriate
Payment/Reward (a 'Facilitation Payment')
DO:
10.1.1 Refer to this Policy in any situation where you suspect bribery or corruption
may be occurring, or where there is an increased risk of corrupt activity.
10.1.2 Act in a transparent way, and only influence the decisions of business
partners and public officials through formal commercial arguments.
10.1.3 Consider whether there are particular risks associated with a relationship or
contract, which may require increased due diligence to prevent or identify
corruption.
10.1.4 Be aware of situations which present a 'high risk' of potential bribery being
encountered - such as the giving of gifts/hospitality; making any form of
'facilitation payment'; making any political or charitable donations;
participating in any form of sponsorship; giving anything of value to a public
official; and engaging agents, consultants or other third parties to undertake
activities on behalf of CIC.

10.2

DON'T:
10.2.1 Use your position within CIC Group to ask for personal gifts, hospitality or
other benefits.
10.2.2 Influence the decisions of business partners and public officials by paying
bribes, giving gifts or arranging excessive hospitality.
10.2.3 Use third parties (such as consultants and agents) in connection with the
offering, granting or accepting of bribes.
10.2.4 Conclude agreements with third parties (such as consultants and agents)
whose integrity and qualifications were not reviewed in advance through
appropriate due diligence.
10.2.5 Act in a way which you would not like to see reported in the media or to public
authorities.

11

Practical Guidance for Workers Being Requested to Make an Inappropriate
Payment

11.1

The following guidance should assist Workers to deal with a situation in which they
are faced with having to offer an inappropriate payment (or reward), in order to
facilitate a business activity or transaction.
11.1.1 The payment/reward should be immediately refused, politely but firmly. You
should make reference to CIC's relevant policies, such as the 'Code of
Business Conduct', 'Anti-fraud, Bribery and Corruption Policy' and the 'Gifts
and Hospitality Policy'. It is important that you make it clear to the person
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making the demand that, if you make such a payment, it may mean that
you, CIC, and possibly the official's organization, may be committing an
offence under UK law.
11.1.2 If the suggestion or demand for payment continues, you should ask for official
documentary proof that the payment is payable. If such proof cannot be
supplied (as evidence of the validity of the payment), you should again
politely refuse, and ask to speak to a more senior official.
11.1.3 If it appears that the payment genuinely cannot be avoided (for example, if
you are under duress and genuinely fear for your safety - loss of life, limb or
liberty), you should contact the Chief Executive Officer for immediate
guidance.
11.1.4 If you are unable to contact your Chief Executive Officer, or if it is determined
that you have no option but to pay, you should make the payment. However,
you must also endeavour to obtain some evidence of the transaction and
immediately report it to the Chief Executive Officer. You should also
document when, where, how and to whom the payment was made, including
the names of any other senior officials involved or mentioned.
11.1.5 If any such situation ever occurs, you must report it to the Chief Executive
Officer, as soon as practically possible. A full account of the incident should
be provided, including details of the location, and the names of the involved
company/official. You must record the amount of the payment; the purpose of
the payment and the reasons why the payment was genuinely unavoidable.
11.1.6 The Chief Executive Officer must ensure that the incident is promptly
followed up with the relevant receiving company/authority, to ensure that the
payment can be properly investigated and documented/evidenced. The Chief
Executive Officer should determine whether any further action needs to be
taken, to ensure that a similar incident is not repeated, and ensure that such
action is documented on file.
11.1.7 If the receiving company/authority refuses to take adequate action to
investigate the incident, it must be promptly reported to the relevant Country
Manager. A full account of the incident must be provided in writing, and this
must be retained on file
11.1.8 The Chief Executive Officer will promptly report the incident to the Board 50
that the need for further action can be determined.
12

Prevention of Bribery by Associates

12.1

Under the Act, CIC may become criminally liable where an act of bribery has been
committed by a person or organization associated with it. CIC's only defence would
be able to demonstrate that it had established 'adequate procedures' to prevent
bribery being committed by someone associated with it.

12.2

Accordingly, CIC requires screening and due diligence procedures to be carried out
in respect of Its associated third parties - agents, suppliers, contractors, consultants,
subsidiaries, intermediaries, and business partners (joint venture or consortium).
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This is essential to ensure that the highest ethical standards are maintained, in
order to protect CIC from the risk of it being associated with illegal or corrupt
payments/practices undertaken on its behalf. Workers, who engage any third parties
(persons or organizations) to work on behalf of CIC, must ensure that these parties
are aware of, and acknowledge compliance with, this Anti-fraud, Bribery and
Corruption Policy.
12.3

In order to determine which associates may present a bribery risk for CIC, a risk
assessment must be conducted on a" potential associates. This risk assessment
must be carried out by Workers in respect of all associates prior to the appointment
of, or engagement with, the relevant associate. This risk assessment, which must be
thoroughly documented, must consider the following non-exhaustive list of 'red flags'
to identify possible bribery risks in relation to associates:
12.3.1 Dealings in countries with a history of bribery and corruption (see
Transparency International's 'Corruption Perceptions Index' - in particular,
higher risk countries are those with a score of 5 or less);
12.3.2 Close ties with the UK Government, any overseas Government, or any
Government agency in the UK or overseas;
12.3.3 Poor or non-existent anti-bribery policy;
12.3.4 Poor or non-existent records of monitoring compliance with its own antibribery policy;
12.3.5 Extensive use of third party agents and intermediaries, particularly in
countries with a history of bribery and corruption;
12.3.6 Adverse media comments on business dealings;
12.3.7 Evidence of extravagant gifts, hospitality or expenses;
12.3.8 Odd payments or unexplained accounts in financial records (where available
for review).

12.4

13
13.1

Following completion of the risk assessment, Workers should promptly report any
particular concerns about the relevant associate to their Chief Executive Officer,
where there may potentially be a heightened bribery risk. Such associates will need
further due diligence to be conducted prior to engagement. If it is subsequently
determined that the associate should be engaged, they will be required to commit
contractually to observing CIC's Anti-fraud, Bribery and Corruption Policy throughout
their duties on behalf of CIC. Workers must keep compliance by associates under
review, and report any suspected unlawful conduct or breaches of contractual
obligations to their Manager.
Responsibilities for Managing the Risk of Fraud, Bribery and Corruption
It is the responsibility of all Workers to ensure that risks related to fraud, bribery and
corruption (in addition to general business/operational risks) are appropriately
identified, managed and mitigated. Specifically, CIC Board through the Chief
Executive Officer is responsible for diligently endeavouring to promptly detect, and
hopefully prevent, misappropriation and other irregularities. Consequently, it is
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essential that all Workers are familiar with the types of improprieties that might occur
within their area of responsibility. It is essential that all Workers proactively consider
the possibility that fraud, bribery and/or corruption may occur, and maintain
continual alertness to any Indication of irregularity.
13.2

Once the key risks have been evaluated, appropriate on-going action must be taken
to adequately mitigate those risks. Subsequently, any changes in operational
procedures or the business environment must also be re-assessed, to ensure that
any impacts which might increase or change the risk of improprieties are properly
taken into account.

13.3

corporate governance procedures are a strong safeguard against fraud, bribery and
corruption. Consequently, adequate supervision, scrutiny and healthy scepticism
must not be seen as distrust, but simply as good management practice, which help
to shape attitudes and create an environment opposed to inappropriate behaviour.
Managers must set an example by refusing to endorse improper behaviour, and by
dealing swiftly and robustly (in accordance with guidance from the Board with those
who attempt to defraud or corrupt CIC.

14
14.1

15
15.1

Reporting Suspected Fraud, Bribery and Corruption
CIC expects all Workers to be continuously vigilant, and to immediately report any
concerns related to actual or suspected dishonesty; fraudulent activity; public
interest issues (such as concern that the organization is not complying with legal
obligations); or breach of CIC's policies/procedures. A 'Whistle-blowing Procedure' ~
is in place to enable Workers to raise potential concerns, so that these can be
appropriately Investigated and resolved. The 'Whistle blowing Procedure' provides
guidance on what concerns should be reported, and the facilities available for
reporting. Great care must be taken during the reporting (and subsequent
investigation) of suspected wrong-doings. This is essential, in order to avoid
mistaken accusations or alerting suspected individuals that an investigation is in
progress. Workers should never attempt to personally conduct investigations,
interviews or interrogations related to any suspected wrong-doing. All identified and
reported cases will be fully investigated and, where justified, disciplinary and/or legal
action will be taken against any individual or group involved. All necessary steps will
be taken to recover any losses and costs incurred.
Investigation Reporting and Follow-up
The key steps and responsibilities involved in a typical investigation into alleged
fraud, bribery or corruption are summarized in the following points and apply to all
investigations:
15.1.1 At the conclusion of the investigation, Internal Audit will produce a report for
the Chief Executive, relevant senior management and the Chairman of the
Audit Committee. The report will give as much detail as possible, with
particular focus on how the impropriety occurred and what improvements
need to be made to avoid such occurrences in the future.
15.1.2 Any significant failure of supervision, or breakdown of stipulated controls,
must be promptly rectified by the Board.

B000759\LON_LAW\	
  68791\1	
  	
  

15.1.3 Any lessons learnt that have a wider applicability to other parts of CIC will be
to the Chairman of Audit Committee, in order to mitigate the risk of similar
occurrences elsewhere.
15.1.4 Chief Executive Officer will prepare a periodic report for the Audit Committee
summarizing paramount and most reporting will be at a summary-level only.
15.1.5 Throughout every investigation and reporting process, confidentiality will be
paramount and most reporting will be at a summary-level only.

B000759\LON_LAW\	
  68791\1	
  	
  

Appendix 1
Memorandum on Directors’ Responsibilities

B000759\LON_LAW\	
  68791\1	
  	
  

DATED 12 JANUARY 2015

__________________________________________________________________
STANDARD LISTING ON THE OFFICIAL LIST OF THE UK LISTING AUTHORITY AND ADMISSION
TO TRADING ON THE MAIN MARKET OF THE LONDON STOCK EXCHANGE
MEMORANDUM ON DIRECTORS’ RESPONSIBILITIES
Prepared for the Directors of CIC Gold Group Limited
__________________________________________________________________

Gowlings (UK) LLP
th
15 Floor
125 Old Broad Street
London
EC2N 1AR
Tel: 020 3004 3500
Ref:SJ/

B000759\LON_LAW\ 63616\1
DRAFT 8/22/14

CONTENTS
Clause

Page

INTRODUCTION AND SUMMARY OF PRINCIPAL POINTS

1	
  

1	
  

INTRODUCTION

1	
  

2	
  

SUMMARY OF PRINCIPAL POINTS

3	
  

SECTION 1 DISSEMINATION OF INFORMATION BEFORE, DURING AND AFTER LISTING

4	
  

1	
  

INTRODUCTION

4	
  

2	
  

GUIDELINES

4	
  

3	
  

VERIFICATION

7	
  

4	
  

TYPES OF DOCUMENTS

7	
  

5	
  

RESPONSIBILITY AND POTENTIAL LIABILITIES IN CONNECTION WITH THE
ISSUE OF SENSITIVE INFORMATION

7	
  

SECTION 2 DIRECTORS’ RESPONSIBILITIES AND POTENTIAL LIABILITIES FOR THE
PROSPECTUS

15	
  

PART I

15	
  

6	
  

INTRODUCTION

15	
  

7	
  

CONTENTS OF THE PROSPECTUS

16	
  

8	
  

RESPONSIBILITY STATEMENT

17	
  

9	
  

SUPPLEMENTAL PROSPECTUS

17	
  

PART II OFFENCES AND PENALTIES

19	
  

10	
  

INTRODUCTION

19	
  

11	
  

CIVIL LIABILITY

19	
  

12	
  

CRIMINAL LIABILITY

23	
  

PART III ACTIONS TO MITIGATE THE RISK OF LIABILITY

27	
  

13	
  

INTRODUCTION

27	
  

14	
  

GENERAL

27	
  

15	
  

REVIEW OF DRAFT PROSPECTUS

27	
  

16	
  

VERIFICATION PROCESS AND DISCLOSURE

27	
  

17	
  

NOTIFICATION OF CHANGE

28	
  

18	
  

INDEMNITY & INSURANCE

28	
  

19	
  

DISCLOSURE OF INFORMATION NOT CONTAINED IN THE PROSPECTUS

29	
  

20	
  

THE POSITION OF NON-EXECUTIVE DIRECTORS

30	
  

21	
  

ULTIMATE LIABILITY

30	
  

SECTION 3 CONTINUING OBLIGATIONS TO BE OBSERVED BY MAIN MARKET LISTED
COMPANIES

31	
  

22	
  

INTRODUCTION

31	
  

23	
  

OBLIGATION TO DISCLOSE INFORMATION

31	
  

24	
  

FINANCIAL INFORMATION

39	
  

25	
  

RESTRICTIONS ON DEALINGS

41	
  

26	
  

COMMUNICATIONS WITH SHAREHOLDERS

41	
  

B000759\LON_LAW\ 63616\1
DRAFT 8/22/14

27	
  

CORPORATE GOVERNANCE

41	
  

28	
  

THE UK CORPORATE GOVERNANCE CODE

42	
  

29	
  

QCA GUIDELINES

43	
  

30	
  

ICSA GUIDANCE ON LIABILITY OF NON EXECUTIVE DIRECTORS

46	
  

31	
  

BRIBERY ACT 2010

48	
  

32	
  

REVERSE TAKEOVER

51	
  

33	
  

CANCELLATION

51	
  

SECTION 4 DEALINGS IN THE COMPANY’S SECURITIES FOLLOWING LISTING

54	
  

34	
  

INTRODUCTION

54	
  

35	
  

INSIDER DEALING

54	
  

36	
  

MARKET ABUSE

56	
  

37	
  

LISTING RULES

57	
  

38	
  

THE TAKEOVER CODE

59	
  

APPENDIX 1	
  
UK CORPORATE GOVERNANCE CODE	
  

B000759\LON_LAW\ 63616\1
DRAFT 8/22/14

INTRODUCTION AND SUMMARY OF PRINCIPAL POINTS
_________________________________________________________
1

INTRODUCTION
1.1

This memorandum has been prepared by Gowlings (UK) LLP for the directors of CIC
Gold Group Limited (the “Company”) and is intended to highlight certain aspects,
both legal and practical, which should be borne in mind by them in connection with
the proposed introduction of shares in the Company to trading on the Main Market of
the London Stock Exchange plc and to standard listing on the Official List of the UK
Listing Authority (the “Listing”). This document only covers directors’ responsibilities
under English law as directors of a publically traded company, and no attempt has
been made to cover the areas of responsibility or liability faced by the directors purely
by reason of being directors of a company incorporated in the Seychelles. Further
information and advice on this area can be obtained from the Company’s Seychelles
lawyers.

1.2

This memorandum is divided into four Sections, each of which summarises the
principal responsibilities which directors will assume and the potential liability to which
they will be exposed in relation to:
1.2.1

the dissemination of information before, during and after the Listing
process;

1.2.2

the contents of the prospectus (the “Prospectus”), a fundamental part of
the Listing process, and the process known as “verification”;

1.2.3

the continuing obligations imposed on a standard listed company by, inter
alia, the UK Listing Authority (“UKLA”); and

1.2.4
1.3

dealings in the Company’s shares following Listing.

The first two of these four Sections are of immediate relevance. The second two are
relevant once Listing has taken place, but directors should be aware of the general
nature of the obligations and restrictions which will be imposed upon them and the
Company after Listing.

1.4

Section 1 on dissemination of information highlights the need to implement
appropriate controls. Accordingly, the following suggestions are made:
1.4.1

the Company should designate appropriate channels for the referral of
information;

1.4.2

any person dealing with the dissemination of information should be given
guidelines appropriate to his responsibility;

-1-
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1.4.3

appropriate procedures should be set up for the referral of enquiries (for
example, to a specific committee of directors);

1.4.4

documentation to be disseminated should be reviewed and verified well
in advance by the Company and its advisers; and

1.4.5

a note should be kept of all persons to whom information or
documentation is disseminated and/or distributed.

These procedures should be agreed with the Company’s advisers.
1.5

Section 2 deals with the Prospectus and, whilst it should be appreciated that
directors of a company which issues a Prospectus will assume potentially onerous
personal obligations, this Section explains the steps which directors should take in
order to minimise the risk of potential criminal or civil liability arising in respect of its
issue. Crucial in this is the verification exercise. It is important that directors should
appreciate that this is a process which, although often somewhat tedious, is intended
to ensure that the information in the Prospectus is accurate and not misleading and
therefore reduces any possibility that the directors could become personally liable.

1.6

Section 3 deals with the continuing obligations imposed by the UKLA on companies
listed on its Main Market, which will apply after Listing. The principal object of these is
to secure the immediate release of information which might reasonably be expected
to have a material effect on market activity in, and prices of, the Company’s listed
securities. The guiding principle is that information which is expected to be price
sensitive should be released immediately when it becomes the subject of a decision,
or as soon as the Board becomes aware of it.

1.7

Section 4 explains the restrictions which the criminal and civil law imposes on insider
dealing in the Company’s securities and market abuse.

The UKLA believes that

special considerations apply to directors of listed companies in their dealings in the
Company’s securities and, accordingly, imposes a minimum standard of good
practice to which the directors will be bound – this is set out in the “Model Code”
contained in Chapter 9 of the UKLA Listing Rules (the “Listing Rules”). Whilst the
Model Code does not apply to standard listed companies, as a matter of good
corporate governance the Company should have in place a share dealing code
applicable to its directors and certain employees and their respective connected
persons to ensure that dealing is restricted during certain sensitive periods in the
Company’s calendar.
1.8

The Listing Rules can be found on the website of the Financial Conduct Authority
(“FCA”) (http://fshandbook.info/FS/html/handbook/LR) and for further information on
these restrictions please refer to the Section 4 of this document.

-2-
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1.9

As previously noted, this document only deals with English law. Since the Company
is incorporated in the Republic of Seychelles (“Seychelles”), both it and its directors
will also be subject to the obligations and restrictions imposed by Seychelles law.
This memorandum does not seek to provide a general summary of the obligations
and restrictions imposed by Seychelles Law, which will be contained in a separate
document to be prepared for your reference by the Company’s Seychelles attorneys.

2

SUMMARY OF PRINCIPAL POINTS
The information set out in this document should be read and considered carefully by those
involved with the preparation of the Prospectus. In addition, the relevant provisions of the
Listing Rules should be referred to where necessary. Those involved in the preparation of the
Prospectus should bear in mind the following points:
2.1

The Prospectus must cover the risks, as well as the attractions, of any investment. It
cannot be viewed simply as an advertisement for the Company.

2.2

Each of the directors must be satisfied, on reasonable grounds, that nothing has been
omitted from the Prospectus that should be included, and that each statement made
in it is correct and will not be misleading. The Prospectus must, when taken as a
whole, give a true and fair impression of the Company’s history, present position and
prospects.

2.3

Each of the directors should (wherever possible) read every draft and, in particular,
the final draft of the Prospectus with the utmost care and, in relation to the final draft,
must satisfy himself as to the accuracy and completeness thereof and that all
statements have been sufficiently verified. In particular, each director should consider
each forecast and each statement of opinion, belief or intention. He should satisfy
himself that, in the case of each forecast, it is fair and based on reasonable
assumptions and, in the case of each statement of opinion, belief and intention, the
statement is true and not misleading and the opinion, belief or intention is based on
reasonable assumptions.

2.4

Every statement of fact or opinion and each forecast should either be verified
personally by each director or each director should be satisfied that the matter has
been properly verified by someone else qualified to do so.

-3-
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SECTION 1
DISSEMINATION OF INFORMATION BEFORE, DURING AND AFTER LISTING
_______________________________________________________________
1

INTRODUCTION
1.1

This Section sets out the guidelines which should be adopted by the Company in
connection with the dissemination of information to the public prior to the application
for Listing, during the Listing process and for a short period after Listing. It also
outlines the responsibilities and potential liabilities under English law of the directors
and the Company in relation to any such information and provides guidance as to
how certain specific documents should be treated.

1.2

As a general rule, guidance should always be sought by the Company from its
advisers before releasing any information to which this Section might relate.

2

GUIDELINES
2.1

Listing Process
Listing will be made using the Prospectus.

2.2

Sensitive Information
It is important that any information which is made available to third parties prior to
Listing and which may have an effect on Listing (whether intended or not) should be
subject to a vetting procedure. Most information which relates to the Company is
potentially liable to have an effect on Listing, and therefore should be subject to
vetting. It will certainly include the following:
2.2.1

information which in any way relates to Listing and the contents of the
Prospectus;

2.2.2

information relating to any proposed offer of shares and the terms and
mechanics thereof;

2.2.3

information which relates to the operations, financial position, prospects
or markets in which the Company or its subsidiaries (the “Group”)
operate if it might influence a person in deciding whether or not to acquire
securities in the Company; and

2.2.4

information which in any way encourages interest in the Listing whether
orally or by the issue of any type of document,
(together the “Sensitive Information”).

-4-
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2.3

Timing
2.3.1

The vetting procedures should be enforced from the time when a
decision has been made in principle to proceed with Listing. The vetting
procedure should be continued until further notice.

2.3.2

Sections 3 (Continuing obligations to be observed by standard listed
main market companies) and 4 (Dealings in the Company’s securities
following

Listing)

address

additional

issues

in

relation

to

the

dissemination of information to the public on an ongoing basis following
Listing.
2.4

Reasons
The guidelines and vetting procedures are required principally for two reasons:
2.4.1

the Company must be careful about the release of Sensitive Information
which could be prejudicial to Listing, or which is inconsistent with
information which is going to be or has been included in the Prospectus;
and

2.4.2

there are legal constraints on, and legal consequences of, the release of
information in connection with the issue of any document which
encourages or may encourage (whether intentionally or not) a person to
acquire securities in the Company.

2.5

Guidelines
The following guidelines should be observed in connection with all Sensitive
Information:
2.5.1

relevant information is identified and reviewed by appropriate persons
before it is released (and, where appropriate, included in the Prospectus);

2.5.2

all information should be accurate and fair (i.e. it must be true and not
give any misleading impression either through omission or otherwise);

2.5.3

information must not be released to some people and not others;

2.5.4

predictions and forecasts must be avoided;

2.5.5

information which is released must be set in the context in which it will be
used in relation to Listing to ensure that the full picture is available;

2.5.6

the release of information concerning the Company is effectively
coordinated and controlled and that shareholders and employees do not
make unhelpful public statements regarding the Company or the Listing;

2.5.7

communications with prospective investors and the market generally are
managed effectively;
-5-
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2.5.8

no information should be published or presentation made which
contradicts or is inconsistent with anything that is to be, or has been,
included in the Prospectus, or which would or may lead to a different
impression being formed;

2.5.9

information which cannot be verified should not be released, even if it is
thought to be true;

2.5.10

information must not be released which is not to be, or has not been,
used in the Prospectus (i.e. because it is or was regarded as not
material);

2.6

Appointment of Information Officer
The board should appoint an appropriate individual within the Company (the
"Information Officer") to have responsibility for considering, co-ordinating and
clearing all relevant information which is proposed to be made publicly available and
generally to police these guidelines within the Company.

The identity of the

Information Officer should be made known to all relevant employees and to all parties
involved in the Listing.
2.7

Vetting Procedures
To ensure that the above guidelines are observed, the Company should adopt the
following procedures prior to the release of any Sensitive Information:
2.7.1

any document to be issued by the Company which may contain Sensitive
Information should first be referred to the Information Officer of the
Company who are actively involved in the Listing process, who may then
(if necessary) take the matter up with the Company’s financial adviser, or
legal advisers;

2.7.2

any documents released to the trade or the press must be reviewed and
verified well in advance and in any event not later than 3 days before the
intended date of release;

2.7.3

if any member of the board of directors or management intends to be
interviewed by the press (national, local or trade) or any other person, the
financial adviser should first be consulted to discuss what may or may not
be disclosed or said. It may be that interviews need to be scripted;

2.7.4

if any person is in doubt as to whether information is relevant information
or not, he should contact the Information Officer; and

2.7.5

if the Information Officer concludes that any proposed publicity or release
does or might contain relevant information, he should consult VSA
Capital Limited (who will liaise with the Company's other advisers as
-6-

B000759\LON_LAW\ 63616\1
DRAFT 8/22/14

appropriate). No relevant information should be released unless and until
it has been cleared by the Information Officer following consultation with
the Company's advisers.
3

VERIFICATION
3.1

For each document or statement (oral or otherwise) which contains Sensitive
Information, even if produced or made prior to Listing, independent evidence will need
to be produced to support the statements made and, in the cases where the directors
express an opinion on a particular matter, the directors will need to be able to justify
the basis for that opinion, and be able to show that the opinion is reasonably held.

3.2

The information produced should, depending on the particular facts or opinions in
question, come from reliable sources within the Group or from reliable, preferably
third party independent, published data.
undertaken for the Prospectus itself.

A separate verification exercise will be

However, for each document or statement

containing Sensitive Information, a separate file containing the supporting material
should be maintained.

Further information with regard to the verification of the

Prospectus is set out in Section 2.
4

TYPES OF DOCUMENTS
4.1

Corporate brochures, general promotional material (in particular, any marketing
presentation linked to a fundraising), any shareholder, employee, customer or
supplier communications and any corporate videos will all fall within the scope of this
memorandum and should be vetted.

4.2

If any such material is not used solely for trading and normal promotional purposes
(i.e. it is distributed prior to Listing to persons who may become investors in the
Company), it almost certainly will amount to a ”financial promotion” pursuant to
Section 21 of the Financial Services and Markets Act 2000 (“FSMA”) and would
require approval by an “authorised person” unless an exemption applies (see
paragraph 5.6 below for further details).

5

RESPONSIBILITY AND POTENTIAL LIABILITIES IN CONNECTION WITH THE ISSUE OF
SENSITIVE INFORMATION
5.1

Form of Information
As well as the Prospectus, documentation issued and statements made prior to
Listing can give rise to liabilities for the Company and the directors. This applies to
Sensitive Information in whatever form (e.g. press releases, videos, press
conferences, fact sheets and advertisements), if the context of the release of the
information could potentially induce or is calculated to lead to persons acquiring
securities in the Company.
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However, not all information will be Sensitive Information.

Routine advertising of

products or services in the ordinary course of business is unlikely to be relevant
information provided that:
5.1.1

It does not contain any reference to the Listing or the financial or trading
performance or trading position, revenues, profits or prospects of the
Company;

5.1.2

It is distributed through the normal publicity channels;

5.1.3

It follows the form of previous advertising campaigns; and

5.1.4

It is used to market the relevant product or service rather than the
Company as a whole.
However, if the purpose or effect (whether intended or not) of the
advertising is to lengthen the Company's profile in the run-up to the
Listing, the distinction between routine advertising and relevant
information becomes less clear.

If there is any doubt as to whether

routine advertising might amount to relevant information, please consult
VSA Capital Limited.
5.2

Agents, Employees and Advisers
Liability is not restricted to information released by directors. Sensitive Information
released by any agents or employees of the Company, who have actual or ostensible
authority to act on the Company’s behalf, can give rise to liability on the part of the
Company and the directors. Agents of the Company may include the Company’s
employees and advisers.

5.3

Responsibilities of the Information Officer
In addition to reviewing any documentation or material containing relevant information
and consulting with the Company's advisers as appropriate, the Information Officer
should also be responsible for ensuring that the clearance procedure is properly coordinated and that all relevant personnel within the Company and other relevant
persons are made aware of and instructed to comply with the procedures and
guidance set out in this Memorandum.

5.4

Internet Activities
5.4.1

Information on internet sites (and, for this purpose, information available
or accessible via hyperlinks should be considered a part of an internet
site) creates certain risks under securities laws because of the global
access to such information. As a result, such information requires careful
scrutiny, particularly in the context of US securities laws and the UK
financial promotions regime.
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5.4.2

The Company's website should not refer to the Listing unless appropriate
information barriers have been put in place to prevent access by persons
in the US. In any event, the Company's website should not in any way
invite or induce any person to engage in investment activity.

5.4.3

In addition, the following precautions should be taken:
5.4.3.1

the existing content of the Company's internet site
(including material accessible by hyperlink) should be
examined to ensure that all information is current, factually
correct, not misleading and consistent with the information
in the Prospectus;

5.4.3.2

hyperlinking to other material should be treated with
particular caution since it may be viewed as an adoption by
the Company of that material, possibly making the
Company liable for its contents;

5.4.3.3

any projections, forecasts and other forward-looking
statements should be removed;

5.4.3.4

no employee or representative of the Company should
post new material on its internet site without such material
being cleared in advance in accordance with the procedure
set out in paragraph 2.7;

5.4.3.5

a 'watch' procedure, to be conducted by the Information
Officer, should be established to oversee and coordinate
the Company's internet-related activities and to monitor
new material posted on the Company's internet site.

5.4.4

Press releases containing relevant information should not be posted on
the Company's website without appropriate procedures being put in place
to limit access to persons who are outside the United States and to
prevent any such information from being sent, directly or indirectly, into
the United States.

5.5

Section 21 of FSMA: Financial Promotion
Section 21 of FSMA provides that:
“A person […] must not, in the course of business, communicate an invitation or
inducement to engage in investment activity […] [unless they are] an authorised
person [or alternatively] […] the content of the communication is approved for the
purposes of this Section by an authorised person”
unless an exemption applies.
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A number of points need to be made in relation to “financial promotion”:
5.5.1

“Engaging in investment activity” is defined as:
5.5.1.1

entering or offering to enter into an agreement the making
or performance of which by either party constitutes a
“controlled activity” (i.e. an activity set out in Part I of
Schedule 1 to the Financial Services and Markets Act 2000
(Financial Promotion) Order 2005 (“FPO”)); or

5.5.1.2

exercising

any

rights

conferred

by

a

“controlled

investment” (i.e. an investment specified in Part II of
Schedule 1 to the FPO) to acquire, dispose of, underwrite
or convert a controlled investment.
5.5.2

The list of “controlled activities” and “controlled investments”
contained in the FPO is wide-ranging and too lengthy to be discussed in
any depth in this memorandum.

However, for these purposes, the

offering of securities in the Company or the potential acquisition of
securities in the Company would both be covered.
5.5.3

“Communicate” includes causing a communication to be made.

5.5.4

“Investment” includes any asset, right or interest.

5.5.5

An “authorised person” is defined by Section 31(1) of FSMA as
including, a person who has a “permission” under Part IV of FSMA to
carry on one or more regulated activities, and will include for the
purposes of Listing, the Company’s financial adviser.

5.6

Exemptions from Section 21 of FSMA
Under the FPO, certain types of communication are exempt from regulation. The
following exemptions may be relevant in the context of Listing:
5.6.1

Prospectus
The final Prospectus will be exempt, but this exemption does not cover
any earlier drafts of the Prospectus (including the Pathfinder or P Proof to
be sent to prospective placees).

5.6.2

Communications Issued to Professionals and High Net Worth
Companies
5.6.2.1

A financial promotion made only to recipients whom the
person making the communication believes on reasonable
grounds to be “investment professionals” will be
exempt.
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5.6.2.2

“Investment professionals” include:
(a)

an authorised person; and

(b)

a person whose ordinary activities involve him in
carrying on the controlled activity to which the
communication relates for the purpose of

a

business carried on by him.
5.6.2.3

Similarly, a financial promotion made to various classes of
high net worth companies and other entities, will also be
exempt.

5.6.2.4

“High net worth companies” includes a body corporate
which has more than 20 members or which is a subsidiary
undertaking of a parent undertaking which has more than
20 members, and has net assets of not less than
£500,000.

5.6.2.5

The marketing material which will be made available to
these classes of investor prior to Listing is likely to be
exempt.

5.6.3

Communications Issued to the Company’s Shareholders
Any financial promotion which may be required to be issued to the
Company’s shareholders prior to Listing is likely to be exempt (e.g. any
circular explaining the Listing process).

However all approaches to

shareholders should be coordinated with VSA Capital Limited.
5.6.4

Communications Issued to the Company’s Employees
Everyday communications with the Company's employees relating to
operational matters will not require prior clearance in accordance with the
procedures described above.
Certain financial promotions which may be required to be issued to the
Company’s employees prior to Listing may be exempt (e.g. any
document issued to enable employees to participate in a share scheme
to be set up by the Company). In all cases, the Company should make it
clear it is not giving investment advice to employees. A general
notification of the Company's intention to float should be sent to
employees, the Company should discuss with VSA Capital Limited when
best to release this notification.
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As noted above, employees should be informed of the procedure
described above and the identity of the Information Officer to whom they
must refer enquiries.
5.6.5

Annual Accounts and Directors’ Report
A communication which consists of, or is accompanied by, the whole or
part of the Company’s annual accounts and which does not contain an
invitation or offer to persons to underwrite, subscribe for, or otherwise
acquire, or dispose of any investments or advise persons to do so will be
exempt.

5.6.6

As can be seen from the above, as a consequence of the nature of the
documents and the people to whom they will be issued, it is likely that
many documents issued by the Company in connection with Listing will
be exempt and will not therefore require approval by an authorised
person. However, as this is a very complex area, where any document is
to be issued or statement made which might conceivably have a bearing
on Listing, the financial adviser and/or the Company’s legal advisers
should first be consulted.

5.7

Breach of Section 21 of FSMA
Breach of Section 21 of FSMA has both criminal and civil consequences:
5.7.1

it is a criminal offence to contravene Section 21 of FSMA and any person
who does so may be liable to imprisonment for up to two years’
imprisonment or a fine or both (Section 24 of FSMA); and

5.7.2

the civil consequences of contravening Section 21 may render an
agreement unenforceable and entitle the other party to the agreement to
recover any money paid under the agreement, together with any loss
sustained from the person (i.e. a director) who made the unlawful
communication (Section 30(2) of FSMA), unless the court decides it is
just and equitable in the circumstances of the case to let the agreement
be enforced.

5.8

Section 89 of Financial Services Act 2012: Misleading Statements (“FSA”)
5.8.1

Under section 89 of the FSA a person commits an offence if he:
5.8.1.1

makes a statement which he knows to be false or
misleading in a material respect;

5.8.1.2

makes a statement which is false or misleading in a
material respect, being reckless as to whether it is; or
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5.8.1.3

dishonestly conceals any material facts whether in
connection with a statement made by him or otherwise,

with the intention of inducing, or is reckless as to whether making it or
concealing them may induce, another person (whether or not the person
to whom the statement is made):
5.8.1.4

to enter into or offer to enter into, or to refrain from entering
or offering to enter into, a relevant agreement; or

5.8.1.5

to exercise, or refrain from exercising, any rights conferred
by a relevant investment.

5.8.2

Contravention of section 89 is a criminal offence which may be
punishable by a prison sentence of up to 7 years, or a fine, or both.

5.9

Section 90 FSA : Misleading impressions and market manipulation
5.9.1

Under section 90 a person (“P”) who does any act or engages in any
course of conduct which creates a false or misleading impression as to
the market in or the price or value of any relevant investments commits
an offence if he intends to create the impression, and if:
5.9.1.1

P intends, by creating the impression, to induce another
person to acquire, dispose of, subscribe for or underwrite
the investments or to refrain from doing so or to exercise or
refrain from exercising any rights conferred by the
investments; and

5.9.1.2

P knows that the impression is false or misleading or is
reckless as to whether it is; and

5.9.1.3

P intends by creating the impression to produce any of the
following results or is aware that creating the impression is
likely to produce any such result:
•

the making of a gain for P or another; and

•

the causing of loss to another person or the exposing
of another person to the risk of loss.

5.9.2

Contravention of section 90 is a criminal offence which may be
punishable by a prison sentence of up to 7 years, or a fine, or both.

5.10

Section 118 of FSMA: Market Abuse
5.10.1

Liability may also arise under the “market abuse” regime. Section 118
of FSMA creates a liability, for example, where there is behaviour which
is likely to give a regular user of a market a false or misleading
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impression as to the supply of, or demand for, or price or value of a
company’s securities.
5.10.2

More information on the civil offences under the market abuse regime is
set out in Section 4.
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SECTION 2
DIRECTORS’ RESPONSIBILITIES AND POTENTIAL LIABILITIES FOR THE PROSPECTUS
_________________________________________________________
PART I
6

INTRODUCTION
6.1

As explained in the Introduction and Summary of Principal Points, a Prospectus must
be prepared by the Company in connection with the Listing.

6.2

The Prospectus will disclose financial and other information about the Company and
must not omit anything likely to affect an investor’s investment decision.

6.3

The Prospectus must be prepared in accordance with the requirements of:
6.3.1

the UKLA Prospectus Rules (the “Prospectus Rules”) which can be
found on the FCA website (http://fshandbook.info/FS/html/handbook/PR);

6.3.2

the Financial Services and Markets Act 2000 (“FSMA 2000”);

6.3.3

the Listing Rules;

6.3.4

the Disclosure Rules and Transparency Rules (“DTRs”), published by the
FCA; and

6.3.5

the Admission and Disclosure Standards published by the LSE
(“Standards”).

Apart from the fact that these are requirements of Listing, they also provide protection
for those investors who acquire securities in the Company on or after Listing.
6.4

The directors are among those responsible for ensuring that these requirements are
fulfilled.

In particular, the Prospectus Rules require the Prospectus to contain a

statement by the directors, and any persons named in the Prospectus as having
agreed to become a director either on Listing or at some future date (“proposed
directors”), accepting responsibility for the accuracy of the information contained in
the Prospectus. Note that any proposed director must be named in the Prospectus.
6.5

Failure to comply with any of the requirements specified in paragraph 6.3 above can
lead to the directors having both civil and criminal liability. Steps that the directors
can take to mitigate this liability are set out in Part III of this Section 2.

6.6

The directors should each therefore take all reasonable steps to satisfy themselves
that they can each safely assume responsibility for the contents of the Prospectus.

6.7

This Section aims to ensure that the directors understand the nature of their
responsibilities for the contents of the Prospectus.
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7

CONTENTS OF THE PROSPECTUS
7.1

The Prospectus Rules set out specific information to be included in the Prospectus.
This information is set out or referred to in Annexures of the Prospectus Rules
(http://fshandbook.info/FS/html/handbook/PR/App/3/1).

7.2

In accordance with section 87A(2) FSMA, in addition to the specific information
requirements the Prospectus must include, inter alia, any information which the
Company reasonably considers necessary to enable investors to make an informed
assessment of:
7.2.1

the assets and liabilities, financial position, profits and losses, and
prospects of the Company and the Securities and of any guarantor;

7.3

7.2.2

the rights attaching to the Securities; and

7.2.3

any other matter contained within the Prospectus.

In particular, information must be:
7.3.1

presented in a form which is comprehensible and easy to analyse; and

7.3.2

prepared having regard to the particular nature of the securities and the
Company.

7.4

The Prospectus must include a summary which must:
7.4.1

conveys concisely, in non-technical language and an appropriate
structure, the key information relevant to the securities; and

7.4.2

when read with the rest of the Prospectus, aids investors considering
whether to invest in the securities.

7.5

Where the Prospectus does not include the final offer price and/or the amount of the
securities, the Company must, as soon as the information is finalised, inform the FCA
in writing and make that information available to prospective investors in writing.

7.6

Where a person agrees to buy or subscribe for the securities in circumstances where
the final offer price or the amount of the securities is not included in the Prospectus,
such person may withdraw his acceptance before the end of the withdrawal period.
The withdrawal period commences with the person’s acceptance and ends at the end
of the second working day on which the FCA is informed of the final offer price and/ or
the securities.

7.7

Liability may arise not only for information which is untrue but also where the
information given is misleading or where relevant information has been omitted. The
FCA may authorise omission of information in cases where disclosure would be
contrary to the public interest or seriously detrimental to the Company and the
omission would not mislead investors. If the Company wishes to omit information from
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the Prospectus please discuss the matter with the Company’s financial adviser as
soon as possible.
8

RESPONSIBILITY STATEMENT
8.1

The duty to ensure compliance with the Prospectus Rules, including the disclosure
requirements, is placed on the Company and its directors, and the Prospectus will
contain a responsibility statement in the following, or similar terms:
“The directors of the Company, whose names appear in Part 3 of this document, and
the Company accept responsibility, both individually and collectively, for the
information contained in this document and for compliance with the Listing Rules. To
the best of the knowledge and belief of the directors and the Company (who have
taken all reasonable care to ensure that such is the case), the information contained
in this document is in accordance with the facts and does not omit anything likely to
affect the import of such information. To the extent information has been sourced
from a third party, this information has been accurately reproduced and, as far as the
directors and the Company are aware, no facts have been omitted which may render
the reproduced information inaccurate or misleading.”

8.2

It is therefore important that each director and proposed director should satisfy
himself that he can assume responsibility in the above terms.

8.3

In addition, the Company’s financial adviser will ask each director and proposed
director to sign a responsibility letter, confirming to both the Company and the
financial adviser that the he accepts responsibility for the Prospectus and will
authorise the issue of the Prospectus containing the responsibility statement.

8.4

The responsibility letter will have attached to it, or will be accompanied by, a power of
attorney in which each director appoints any other director of the company as his
attorney to execute all documents arising in connection with the Listing. The purpose
of the power of attorney is simply to avoid problems that might otherwise arise by
virtue of the last minute or unexpected unavailability of a particular director or
directors.

9

SUPPLEMENTAL PROSPECTUS
9.1

It is important to note that the directors’ responsibilities do not end with the publication
of the Prospectus. If, between the time of the publication of the Prospectus and
Listing, any person responsible for the Prospectus becomes aware of a significant
change, new factor, mistake or inaccuracy relating to information included in the
Prospectus, details of this change, new factor, mistake or inaccuracy should be
disclosed to the Company and the financial adviser with a view to considering
whether it will be necessary to publish a supplementary Prospectus.
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9.2

For the purposes of deciding whether a supplementary prospectus is required,
‘significant’ means significant for the purposes of making an informed assessment
of:
9.2.1

the assets and liabilities, financial position, profits and losses, and
prospects of the Company and the securities for which admission is
being sought and of any guarantor;

9.3

9.2.2

the rights attaching to the securities; and

9.2.3

any other matter contained within the Prospectus.

Where a person agrees to buy or subscribe for the securities prior to the publication
of the Supplementary Prospectus such person may after the publication withdraw his
acceptance of the offer. The withdrawal must occur within two working days of
publication of the Supplementary Prospectus.

9.4

The obligation to issue a supplementary Prospectus ceases when dealings in the
Company’s securities commence. Liability for untrue or misleading statements in, or
omissions from, the Prospectus may, however, continue after dealings have
commenced. On becoming aware of such an inaccuracy, a director should notify the
Company and its financial or legal adviser immediately.
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PART II
OFFENCES AND PENALTIES
10

INTRODUCTION
In the event that any of the requirements set out in Part I of this Section are not complied with,
the directors may incur both civil and criminal liabilities. In the case of criminal liability, it
should be remembered that liability as a secondary party (for aiding, abetting, counselling,
procuring or for attempting or conspiring to commit an offence) may also be incurred.

11

CIVIL LIABILITY
In the event that a misleading statement or omission in the Prospectus causes an investor
loss, the likely areas of potential liability under civil law are as follows:
11.1

Liability to Pay Compensation
11.1.1

The persons responsible for the Prospectus/ Supplementary Prospectus
will be liable to pay compensation to an investor who has acquired any of
the securities and suffered loss in respect of them, either:
11.1.1.1

as a result of any untrue or misleading statement in the
Prospectus/ Supplementary Prospectus; or

11.1.1.2

as a result of the omission of any matter required to be
included under the general duty of disclosure from the
Prospectus/ Supplementary Prospectus; or

11.1.1.3

as a result of failure to comply with the duty to publish a
Supplementary Prospectus.

11.1.2

A person will not be subject to civil liability solely on the basis of the
summary in the Prospectus alone, unless the summary, when read with
the rest of the Prospectus, is misleading, inaccurate or inconsistent or
does not provide key information i.e. the information which is essential to
enable an investor to understand the securities and to decide whether to
take the offer further.

11.1.3

There is no civil liability for failure to include a matter required to be
included by the Prospectus Rules if that omission does not amount to a
breach of the general duty of disclosure.

11.1.4

A claim for compensation is not confined to the initial acquirers of the
securities. Any person who has acquired any of the securities and
suffered a loss in respect of them as a result of an untrue or misleading
statement in the Prospectus or the omission from it of any matter which
should have been included will be entitled to claim for compensation.
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11.1.5

The civil liability of a person responsible for the Prospectus is subject to a
number of exemptions. Such person will not incur any liability if he
satisfies the court that:
11.1.5.1

he reasonably believed, at the time the Prospectus was
submitted to the FCA, that the statement in question was
true and not misleading or the omission was properly
omitted and at least one of the following conditions was
satisfied:
a) he continued in his belief until the securities were
acquired; or
b) the securities were acquired before it was reasonably
practicable to bring a correction to the attention of
likely investors; or
c) before the securities were acquired, he had taken all
steps as it was reasonable for him to take to secure
that a correction was brought to the attention of likely
investors; or
d) he

continued

in

his

belief

until

after

the

commencement of dealings in the securities following
their admission to the Official List and they were
acquired after such a lapse of time that he ought in the
circumstances to be reasonably excused;
11.1.5.2

he reasonably believed, at the time the Prospectus was
submitted to the FCA, that the statement was made by an
expert who was competent to make or authorise the
statement and who had consented to the inclusion of the
statement in the form and context in which it was included
in the Prospectus and at least one of the conditions set out
in paragraph 11.1.5.1 was satisfied;

11.1.5.3

before the securities were acquired, a correction had been
published in a manner calculated to bring it to the attention
of likely investors or he took all reasonable steps to secure
such publication and reasonably believed that it had taken
place before the securities were acquired;

11.1.5.4

before the securities were acquired, the fact that the expert
was not competent or had not consented had been
published in a manner calculated to bring it to the attention
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of likely investors or he took all reasonable steps to secure
publication and reasonably believed that it had taken place
before the securities were acquired;
11.1.5.5

where the loss resulted from a statement either made by
an official person or contained in a public official document
which is included in the Prospectus, the statement is
accurately and fairly reproduced; or

11.1.5.6

the person suffering the loss acquired the securities with
knowledge that the statement was false or misleading, of
the omitted matter, or of the change or new matter as the
case may be.

11.2

Negligent Misstatement
At common law, if any director is negligent in making any statement in the
Prospectus, he may be liable in an action for damages brought by any person who
has suffered loss as a result of acting on that statement. Liability will only be incurred
if the person suffering loss can establish that those sued have a duty of care to those
seeking damages from them (for example, the responsibility statement in the
Prospectus could act as evidence that the directors owe a duty of care to investors in
respect of negligent misstatements in the Prospectus).

11.3

Deceit
11.3.1

If any director makes a misstatement (including a misleading omission or
a fraudulent misrepresentation) in the Prospectus, knowing it is untrue or
not believing it is true or being reckless (i.e. not caring whether it is true
or not), he may be liable in an action for deceit brought by an investor
who has suffered loss as a result of relying on that statement.

11.3.2

Such action may be brought by any person who acquired securities on
the basis of such misleading information (or omission) as contained in the
Prospectus.

11.3.3

The measure of damages will be assessed on the basis of the actual loss
suffered by the claimant and is not limited to damages that were
reasonably foreseeable as a consequence of the misstatement.
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11.4

Duty of Care
As well as the potential liabilities set out above, a director also owes (under common
law) a duty to act with reasonable care and skill to the Company. If a breach of this
duty results in a misstatement in the Prospectus and the Company suffers loss, under
FSMA, in compensating third parties who rely on the misstatement, the director may
be liable to the Company.

11.5

Rescission
A contract to purchase or acquire securities is voidable if it is induced by a material
representation of fact, provided that the person acquiring the securities acts within a
reasonable time of becoming aware of the misrepresentation and while the company
is a going concern.

The contract will remain valid until rescission, but when

rescinded, becomes void so that it is deemed never to have taken effect.

The

aggrieved party is entitled to have his name removed from the shareholders’ register
and to be restored (by the counterparty to the contract) to the same position he was
in before the contract was made. Usually this means his money is refunded to him.
The court also has jurisdiction to award damages in lieu of rescission.
11.6

Section 2 of Misrepresentation Act 1967: Misrepresentation
A director may be liable for misrepresentations in the Prospectus to anyone who
acquires securities in reliance upon the misrepresentation and suffers loss, unless the
director proves that he had reasonable grounds to believe, and did believe up to the
time the sale was concluded, that the facts represented were true. The court has
power to award damages even though the misrepresentation is innocent, and not
fraudulent or negligent.

If an investor can show that the misleading or untrue

statement in the Prospectus became a term of the contract for the acquisition of
securities, he may be able to sue for damages for breach of contract. Generally,
damages will be calculated to be the difference between the actual value of the
securities at the date of allocation and the price paid for them.
11.7

Contractual Liability
The Company and the directors may be required to enter into an Introduction
Agreement with the financial adviser, which will contain certain warranties and
indemnities relating to the affairs of the Company as well as in connection with the
accuracy of information contained in the Prospectus. Personal contractual liability will
be imposed for any breach of these warranties or indemnities.

11.8

Section 118 of FSMA: Market Abuse
11.8.1

Liability may also arise under the market abuse regime. Section 118 of
FSMA creates a liability, for example, where there is behaviour which is
likely to give a regular user of a market a false or misleading impression
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as to the supply of, or demand for, or price or value of a company’s
securities.
11.8.2
11.9

More information on market abuse is set out in Section 4.

Defamation
Care should be taken to avoid possible claims for defamation in relation to the
Prospectus. Defamation occurs where there is a publication to a third party of words
or matters containing an untrue imputation against the reputation of individuals,
companies or firms which serves to undermine that reputation in the eyes of rightthinking members of society generally. Defamation is governed by common law and
statute under the Defamation Act 1952 and the Defamation Act 1966. An employer
will be vicariously liable for defamatory statements made by its employees in the
course of their employment. The publisher of defamatory material may face a claim
for damages or for injunctive relief. The purpose of damages in a defamation action
is to compensate for the harm caused to the claimant's reputation.

12

CRIMINAL LIABILITY
12.1

Section 89 of Financial Services Act 2012: Misleading Statements (“FSA”)
12.1.1

Under section 89 of FSA a person commits an offence if he:
12.1.1.1

makes a statement which he knows to be false or
misleading in a material respect; or

12.1.1.2

makes a statement which is false or misleading in a
material respect, being reckless as to whether it is; or

12.1.1.3

dishonestly conceals any material facts whether in
connection with a statement made by him or otherwise,

with the intention of inducing, or is reckless as to whether making it or
concealing them may induce, another person (whether or not the person
to whom the statement is made):
12.1.1.4

to enter into or offer to enter into, or to refrain from entering
or offering to enter into, a relevant agreement; or

12.1.1.5

to exercise, or refrain from exercising, any rights conferred
by a relevant investment.

12.1.2

English case law has established that a person is "reckless" if, before
doing an act, he either: fails to give any thought to the possibility of there
being a risk of harmful consequences; or, having recognised that there is
such a risk that an ordinary prudent individual would not feel justified in
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ignoring, nevertheless goes on to do it, i.e. disregarding the harmful
consequences of one's act.
12.1.3

The cases also show that a person is "dishonest" if he acts in a way
which he knows ordinary people consider to be dishonest, even if he
believes that he is justified in acting as he does.

12.1.4

Contravention of section 89 is a criminal offence which may be
punishable by a prison sentence of up to 7 years, or a fine, or both.

12.1.5

This offence is particularly relevant in the context of a Listing and the
Prospectus and any other documents or statements made by or on
behalf of the Company should be considered with this offence in mind.

12.1.6

An offence under this Section will only be committed if the relevant
statement, promise or forecast is intended to or may have an effect in the
United Kingdom. Any agreement must be or must be intended to be
entered into in the United Kingdom and the rights contained in it must be
exercisable in the United Kingdom.

12.1.7

In the event of a successful prosecution pursuant to Section 89 the court
can order the offender to compensate any investor who has suffered
loss.

12.1.8

A director may also be guilty of an offence committed by the Company
under the FSA if it is found to have been committed with his
consent/connivance or to be attributable to his neglect.

12.2

Section 90 FSA : Misleading impressions and market manipulation
12.2.1

Section 90 of FSA creates a further offence (also punishable by up to
seven years’ imprisonment and/or a fine) if any person (i.e. a director)
does any act or engages in any course of conduct which creates a false
or misleading impression as to the market in, or the price or value of, any
relevant investments and such act or conduct is done for the purpose of
creating that impression and:
(a)

thereby inducing another person to acquire, dispose of,
subscribe for or underwrite those investments or to refrain from
doing so or to exercise, or refrain from exercising, any rights
conferred by those investments; and/or

(b)

whilst knowing the impression to be false or misleading or
being reckless as to whether it is, makes a gain for himself or for
another or causes loss to another or exposes another to the risk
of loss.
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12.2.2

This further emphasises the need to verify the accuracy of all documents
and statements in accordance with these guidelines.

12.2.3

To be actionable, the false or misleading impression must be created
within the United Kingdom as must the act or the course of conduct
engaged in.

12.2.4

It is a defence for a director to show that he reasonably believed that his
act or conduct would not create a false or misleading impression or he
acted for the purpose of stabilising the price of investments or in
accordance with control of information rules.

12.3

Section 21 of FSMA: Financial Promotion
12.3.1

Section 21 of FSMA makes it an offence in the course of business for a
person to communicate an invitation or inducement to engage in
investment activity if that person is not an authorised person or if the
content of the communication is not approved for the purposes of Section
21 of FSMA by an authorised person.

12.3.2
12.4

See Section 1 for further information regarding financial promotion.

Theft Act 1968
12.4.1

Under the Theft Act 1968, a director or proposed director (amongst
others) commits a criminal offence (punishable by up to seven years’
imprisonment) if, knowingly or recklessly, he:
12.4.1.1

obtains property (including money) by deception;

12.4.1.2

falsifies any account;

12.4.1.3

makes

use

of

any

falsified

account

in

furnishing

information; or
12.4.1.4

publishes a misleading statement (for example, in an
Prospectus) with intent to deceive members or creditors of
the Company.

12.4.2

Where any of the offences referred to in the paragraph above are
committed by the Company, a director may also be guilty of an offence if
it can be shown that he consented to or connived at the commission of
the offence by the Company.

12.4.3

The offence of obtaining property (defined to include money) by
deception in the Theft Act 1968 in theory applies also to any
misstatements in the Prospectus.
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12.5

The Fraud Act 2006
12.5.1

The Fraud Act 2006 introduced a general offence of fraud that can be
committed by a person who:
12.5.1.1

dishonestly makes a false representation;

12.5.1.2

dishonestly fails to disclose to another person information
which he is under a legal duty to disclose; or

12.5.1.3

occupies a position in which he is expected to safeguard,
or not to act against the financial interests of another
person and dishonesty abuses that position,

if he intends by means of his action to make a “gain” for himself or
another or to cause “loss” to another or to expose another to a risk of
loss.
The general offence attracts a maximum penalty of 10 years’
imprisonment and can also attract a fine. If the offence is committed by a
body corporate and is found to have been committed with the consent or
connivance of, inter alia, a director of that body corporate then he (as well
as the body corporate) is guilty of the offence and liable to be prosecuted.
The offence could be committed by the directors if they fail to disclose,
with the requisite dishonesty, information which they are under a legal
duty to disclose.
12.6

Overseas Jurisdictions and Liability
If, at any stage during or following the Listing process, it is proposed that the
Prospectus shall be sent into any overseas jurisdictions, then the Company and the
directors must first consult the financial adviser and its other professional advisers to
ensure that the relevant overseas’ securities laws and regulations are complied with,
where necessary.
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PART III
ACTIONS TO MITIGATE THE RISK OF LIABILITY
13

INTRODUCTION
In view of the potential extent of a director’s liabilities in relation to the publication of an
Prospectus, it is obviously in the interests of all concerned to take steps to ensure that, as far
as possible, no such liability will arise.

14

GENERAL
It is essential that each director should believe, and have reasonable grounds for believing,
that:
14.1

each item of information in the Prospectus is not only in accordance with the facts,
but is not misleading in its context;

14.2

all expressions of opinion are reasonably based and properly held; and

14.3

the Prospectus contains all information necessary to give a true and fair view of the
Company’s history, business and prospects and nothing has been omitted which is
necessary to enable investors to form a full understanding of the Company and its
securities.

15

REVIEW OF DRAFT PROSPECTUS
15.1

All directors should read drafts of the Prospectus (including any pathfinder
prospectus) with care, consider each statement and satisfy themselves that the
statements are true and are not misleading and that appropriate information is
included.

15.2

Particular attention should be paid to profit forecasts (if any), estimates or projections
(which should be fair and reasonably based) and statements of opinion, belief or
expectation (which should be true, not misleading and reasonably based).

15.3

Whilst a director may reasonably rely upon others to verify particular statements, they
should be satisfied that the person who is assigned the task of verifying a statement
is the correct person for that task and is competent to undertake it.

16

VERIFICATION PROCESS AND DISCLOSURE
16.1

In order to help minimise the risk of the possible liabilities of a director for an
Prospectus arising, it is essential that a process known as “verification” is
undertaken.

16.2

During the preparation and finalisation of the Prospectus and any pre-float investor
materials, a detailed verification process will be undertaken in conjunction with all of
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the Company’s directors and other appropriate employees, with a view to confirming
the accuracy of all material statements of fact and opinion contained in the relevant
document and of all inferences which may be drawn from those statements.
16.3

Although at times burdensome and time consuming, the verification process is vital,
both to ensure the accuracy and comprehensiveness of information given in
documents such as the Prospectus about the Company and its securities, and to
protect the directors by establishing that every reasonable care was taken in
compiling it.

16.4

All persons responsible for preparing the Prospectus or the information to be included
in it should be made aware of the necessity to disclose everything which could be
relevant for disclosure in the Prospectus, so that a view can be taken as early as
possible on the necessity to disclose items in the document.

16.5

At the completion board meeting, each of the directors will be asked to sign a set of
verification notes, which provides a formal record of responsibility for each statement
made in the Prospectus and any other investor materials.

17

NOTIFICATION OF CHANGE
17.1

If, at any time between the publication of the Prospectus and the commencement of
dealings in the Company’s securities, a director becomes aware of any material new
matter, mistake or inaccuracy or other change affecting any matter contained or
required to be contained in the Prospectus, he must raise the point immediately with
the Company and its financial adviser so that consideration can be given to the
necessity of issuing a supplementary Prospectus.

17.2

Even after dealings have commenced, should any inaccurate or misleading statement
or omission from the Prospectus become known to any director, he must immediately
raise the matter with the Company and its financial adviser. A public notice may be
called for.

18

INDEMNITY & INSURANCE
If a director becomes liable to a third party due to an honest error on his part, there are two
ways the Company may be able to provide financial support:
18.1

Indemnity
Under the Companies Act 2006 a company registered in England and Wales may
indemnify directors against certain losses incurred as a result of his position as a
director. As the Company is registered in the Republic of the Seychelles it will not
have the benefit of this provision and the Company should take appropriate advice in
Seychelles to establish the position in that jurisdiction.

- 28 -

B000759\LON_LAW\ 63616\1
DRAFT 8/22/14

18.2

Insurance
18.2.1

It may also be possible to obtain insurance cover for certain liabilities
arising in respect of the Prospectus, although typically this is expensive.

18.2.2

Again, under the Companies Act 2006 a company registered in England
and Wales may take out this type of insurance and the Company should
seek advice as to whether it is permissible for a company registered in
the Republic of Seychelles.

18.2.3

The Company should consider the different types of insurance available
against possible liability which, broadly, fall into three categories:
18.2.3.1

directors' and officers' liability insurance - taken out by
the Company to protect its directors and officers from third
party claims against them;

18.2.3.2

professional indemnity insurance - which may be
available to, for example, a non-executive director to cover
liability incurred in the course of providing professional
services to the Company; and

18.2.3.3

director's liability insurance - which may protect a
director against liability to the Company in his capacity as a
director.

18.2.4

The insurance may not cover loss due to fraud or dishonesty, wilful
default or criminal behaviour, although the Company can take out
separate fidelity insurance for its own risks on the individuals it employs.

18.2.5

However, in any event, insurance is no substitute for a full verification
exercise.

19

DISCLOSURE OF INFORMATION NOT CONTAINED IN THE PROSPECTUS
Information which is not contained in the Prospectus should not be given to a potential
investor with a view to influencing his decision whether or not to apply for the Company’s
securities or otherwise. It would be unsatisfactory for certain information to be available to
some potential investors but not to others. There is also the risk that such information would
not have been subject to the verification procedure. Moreover, the UKLA might reject an
application for the Listing if information not contained in the Prospectus is given only to some
potential investors. Particular care must be taken in ensuring that the contents of press
releases or marketing presentations do not breach this obligation.
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20

THE POSITION OF NON-EXECUTIVE DIRECTORS
20.1

A non-executive director is responsible for the accuracy of the Prospectus in the
same way as an executive director.

20.2

It is important, therefore, for a non-executive director to ensure that, according to his
own awareness, the Prospectus is fair, it contains no information which is incorrect
and that it does not leave any details out which could make it misleading. As part of
this process, it is essential that the non-executive director considers any verification
documents which have been produced to him to ensure that they are consistent with
the information in the Prospectus.

20.3

In order for the non-executive director to be satisfied that the verification procedure
has been carried out accurately, he should read the questions and answers in the
verification notes to satisfy himself that the answers sufficiently substantiate the
statements made in the Prospectus.

21

ULTIMATE LIABILITY
The verification process should not be seen as an alternative to each director carefully
reading the Prospectus to ensure that its contents are not only accurate and not misleading,
but also that it contains all relevant information. In the absence of any express contractual
provision, any person found liable to pay damages (whether under common law or statute)
may be able to recover a contribution from other persons who are also liable, under the Civil
Liability (Contribution) Act 1978.
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SECTION 3
CONTINUING OBLIGATIONS TO BE OBSERVED BY MAIN MARKET LISTED COMPANIES
_________________________________________________________
22

INTRODUCTION
22.1

A company whose securities are listed on the Official List has a number of continuing
obligations which are contained in the Listing Rules. This Section summarises the
principal disclosure obligations to be observed by the Company following Listing.
Compliance with the obligations of disclosure is regarded by the UKLA as essential to
the maintenance of an orderly market in securities, since it ensures that all users of
the market have simultaneous access to the same information. It is the directors who
are responsible for ensuring that compliance is made with the Company’s obligations
under the Listing Rules.

22.2

A standard listed company should, inter alia, have sufficient procedures, resources
and controls in place to enable compliance with the Listing Rules so far as applicable
to it.

22.3

The Company should also ensure that each director discloses to it all information that
it needs, so that it can comply with its disclosure requirements under the Listing
Rules.

22.4

Failure by the Company to comply with any applicable disclosure obligations may
result in the UKLA taking one or more courses of action. These include fining the
Company and even suspending trading in or cancelling the admission of the
Company’s securities.

22.5

From time to time, the UKLA may amend the Listing Rules and the Company will be
expected to comply with any such amendments as are notified to it.

23

OBLIGATION TO DISCLOSE INFORMATION
23.1

The disclosure obligations of the Company do not cease once a Prospectus has been
published and the Company's Securities are admitted to listing on the Official List and
to trading on the Main Market. Frequent and ongoing communication with both the
FCA and the LSE in accordance with the Listing Rules (in particular Chapter 9), the
DTRs and the Standards should be maintained.

23.2

The disclosure obligations in the Listing Rules (in particular Chapter 9), the DTRs and
the Standards are designed to ensure that the market is provided with all material
information regarding the Company and its listed securities in a timely manner. The
Company must ensure that it has in place sufficient procedures, resources and
controls to enable compliance with the requirements and must also ensure that the
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Company's financial adviser is provided with any information it requires in order to
carry out its own duties. Responsibility for ensuring the Company complies with the
Listing Rules, the DTRs and the Standards and providing the financial adviser with all
the necessary information lies with its directors.
23.3

General disclosure
23.3.1

As a listed company, the Company must notify a regulatory information
service provider (a “RIS”) of any inside information directly concerning
the Company as soon as possible. A list of approved RISs can be found
on the LSE's website.

23.3.2

'Inside information' is defined, under section 118C of FSMA 2000, as
information of a precise nature which:
23.3.2.1

is not generally available;

23.3.2.2

relates, directly or indirectly, to one or more issuers of
qualifying investments; and

23.3.2.3

would, if generally available, be likely to have a significant
effect on the price of the qualifying investments or related
investments.

23.3.3

Information would have a 'significant effect' on price if, and only if, it is
information of a kind that a reasonable investor would be likely to use as
part of the basis of their investment decisions. The reasonable investor
test requires the Company:
23.3.3.1

to take into account that the significance of the information
in question will vary widely from listed company to listed
company and depend on a variety of factors including a
listed company's size, recent developments and the
market sentiment about the listed company and the sector
in which it operates; and

23.3.3.2

to assume that a reasonable investor will make investment
decisions relating to the shares to maximise such
investors’ economic self interest.

23.3.4

The Company must take reasonable care to ensure that any information
it notifies is not misleading, false or deceptive and does not omit anything
likely to affect the import of such information.

23.3.5

Once the inside information has been announced via a RIS the Company
must make it available on its website (if it has one) by the close of the
business day following the day of such RIS announcement and such
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information should be kept on the Company's website for a period of one
year following publication. In all cases the inside information should be
notified to a RIS before, or at the same time as, publication of such inside
information on its website.
23.3.6

When inside information needs to be disclosed at a time when a RIS is
not open for business the Company should distribute the information as
soon as possible to:
23.3.6.1

not less than two national newspapers in the United
Kingdom (UK);

23.4

23.3.6.2

two newswire services operating in the UK; and

23.3.6.3

a RIS for release as soon as it opens.

Delaying disclosure
23.4.1

The Company may delay public disclosure of inside information where it
does so to protect its legitimate interests, e.g. if it is negotiating a
transaction, and:
23.4.1.1

to delay disclosure would not be likely to mislead the
public;

23.4.1.2

any person receiving the information owed a duty of
confidentiality to the Company, however such duty was
owed, i.e. based on law, regulations, through the
Company's articles of association or a contract; and

23.4.1.3

the Company is able to ensure the confidentiality of the
information.

23.4.2

Notwithstanding the delays allowed in 23.4.1, the Company may not
delay public disclosure of the fact that it is in financial difficulty but may
allow the Company to delay announcing the fact or substance of the
negotiations to deal with such situation.

23.4.3

As a director of the Company, you should monitor any developing
situation carefully so that if circumstances change the Company is in a
position to disclose any relevant information immediately.

23.4.4

It should be remembered that the Company should not delay negative
news until it has positive news to balance the negative news.

23.4.5

Where the Company is faced with an unexpected and significant event, a
short delay may be acceptable if the Company needs to clarify the
situation. Where this is the case and the Company believes that inside
information may be leaked before the facts and their impact can be
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confirmed the Company should issue a holding announcement which
should:
23.4.5.1

detail as much of the subject matter as possible;

23.4.5.2

set out the reasons why a full announcement cannot be
made; and

23.4.5.3

include

an

undertaking

to

make

a

further

details

announcement as soon as possible.
23.4.6

The fact that a RIS is not open for business is not sufficient grounds for
delaying the disclosure or distribution of inside information. When
information needs to be disclosed at such time the Company should
distribute the information as detailed in paragraph 23.3.6 of this
memorandum.

23.5

Selective disclosure
23.5.1

Not all unpublished information will be considered to be inside
information, however where it is and the Company discloses it to a third
party the Company must (unless it is permitted to delay disclosure as
detailed in paragraph 23.4):
23.5.1.1

make

complete

and

effective

public

disclosure

simultaneously via a RIS where such disclosure is
intentional; and
23.5.1.2

make complete and effective public disclosure as soon as
possible via a RIS where such disclosure is nonintentional.

23.5.2

The FCA recognises that the Company may, where the Company is
permitted to delay disclosure of inside information, selectively disclose
the inside information to a person owing the Company a duty of
confidentiality (keeping a record of who has been given the information) if
it is in the normal course of the exercise of his employment, profession or
duties. Depending on the circumstances, the Company may be justified
in disclosing inside information to certain categories of recipient in
addition to those employees of the Company to perform their functions,
eg where a listed company is contemplating a major transaction requiring
the support of shareholders or which may significantly impact its lending
arrangements or credit rating it may selectively disclose details to certain
third parties, including but not limited to:
23.5.2.1

the Company's advisers and advisers of other persons
involved in the matter in question;
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23.5.2.2

persons with whom the Company is negotiating, or intends
to negotiate, any commercial, financial or investment
transaction;

23.5.2.3

employee representatives or trade unions acting on their
behalf;

23.5.2.4

any government department, the Bank of England, the
Competition Commission or any other statutory or
regulatory body or authority;

23.5.3

23.5.2.5

major shareholders of the Company;

23.5.2.6

the Company's lenders; and

23.5.2.7

credit-rating agencies.

The FCA has made it clear that a listed company should not provide
inside information to a journalist or other persons under an embargo
seeking to prevent such persons using the inside information until it has
been released to a RIS as it considers that there is a risk that the listed
company will lose control over the information as soon as it makes such
disclosure.

23.6

Specific disclosure requirements
In addition to the general duty of disclosure, the Listing Rules specifically require that
a number of matters are notified, including those matters relating to:

23.7

23.6.1

the capital of the Company;

23.6.2

any changes to the board and/or directors' details;

23.6.3

any lock-up arrangements;

23.6.4

any shareholder resolutions;

23.6.5

the Company changing its name; and

23.6.6

the Company changing its accounting date.

Dealing with rumours
23.7.1

Where there is press speculation or market rumour the Company will
need to assess whether a disclosure obligation has arisen. In particular,
where the company is delaying making an announcement, a watching
brief should be kept on the media and where appropriate, the market
price of the Company's equity shares for signs of possible leaks and/or
related price movements.

23.7.2

A listed company may not be required to respond to a rumour that is false
but where a rumour is largely accurate and the underlying information is
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inside information it is unlikely the Company will be able to delay
disclosure. In these cases the Company (and its financial adviser) may
be contacted by the UKLA department of the FCA, however
consideration of whether an announcement is required by the Company
and the financial adviser should not wait for such contact to be made.
23.7.3

It should be noted that knowledge that the rumour or speculation is false
is unlikely to be inside information. Even where such knowledge is inside
information in most cases the FCA expects that the Company would be
able to delay disclosure, often indefinitely.

23.8

Insider Lists
23.8.1

The Company must ensure that it and any persons acting on its behalf or
account draw up a list of those persons working for them, under a
contract of employment or otherwise, who have access to inside
information relating directly or indirectly to the Company, whether on a
regular or occasional basis.

23.8.2

For the Company, the list it draws up will include:
23.8.2.1

employees that have access to inside information; and

23.8.2.2

its principal contacts at any other firm or company acting
on its behalf or account with whom it has had direct contact
and that has access to inside information.

23.8.3

The Company does not have to keep a list of all the individuals working
for another firm or company acting on its behalf or account where it has:
23.8.3.1

recorded the name of the principal contacts at the firm or
company;

23.8.3.2

made effective arrangements (usually based on a contract)
for that firm or company to maintain its own list of persons
acting on behalf of the Company with access to inside
information on the Company; and

23.8.3.3

made effective arrangements for that firm or company to
provide a copy of its insider list to the Company as soon as
possible upon request.

23.8.4

It should be noted that the Company is ultimately responsible for the
maintenance of insider lists which are drawn up by a person acting on the
Company’s behalf or account.
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23.8.5

If the FCA requests an insider list that has been drawn up (whether by
the Company or by a person acting on its behalf or account) the
Company must provide it to the FCA as soon as possible.

23.8.6

Every insider list must contain:
23.8.6.1

the identity of each person having access to inside
information;

23.8.7

23.8.6.2

the reason why such person is on the insider list; and

23.8.6.3

the date on which the insider list was created and updated.

Each insider list must be promptly updated:
23.8.7.1

when there is a change in the reason why a person is
already on the list;

23.8.7.2

when any person who is not already on the list is provided
with access to inside information; and

23.8.7.3

to indicate the date on which a person already on the list
no longer has access to inside information.

23.8.8

Each insider list prepared by the Company or by persons acting on its
account or on its behalf must be kept for at least five years from the date
on which it is drawn up or updated, whichever is the latest.

23.9

Disclosure of voting rights
23.9.1

Where the Company receives a notification from a person in respect of
the acquisition or disposal of voting rights which reaches, exceeds or falls
below 3% or any subsequent whole percentage it must make all
information contained in the notification public as soon as possible (and
in any event by not later than the end of the trading day following receipt
of the notification). In the case where the Company is a non-UK issuer
the deadline is not later than the end of the third trading day following
receipt of the notification.

23.9.2

Where there is an increase or decrease in the total number of voting
rights produced when the Company completes a transaction (unless the
effect of the transaction on the total number of voting rights is immaterial
when compared with the position before completion, ie an increase or
decrease that is less than 1%), the Company must disclose to the public
as soon as possible, and in any event no later than the end of the
business day following receipt of the notification (in the case where the
Company is a non-UK issuer no later than the end of the third business
day following receipt of the notification):
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23.9.2.1

the total number of voting rights and capital in respect of
each class of shares which the Company issues; and

23.9.2.2

the total number of voting rights attaching to shares of the
Company which are held by it in treasury.

23.9.3

At the end of each calendar month where an increase or decrease has
occurred, the Company must disclose to the public:
23.9.3.1

the total number of voting rights and capital in respect of
each class of shares which the Company issues; and

23.9.3.2

the total number of voting rights attaching to shares of the
Company which are held by it in treasury.

23.9.4

The Company must, if it acquires or disposes of its own shares, either
itself or through a person acting in his own but on the Company's behalf,
make public the percentage of voting rights attributable to those shares it
holds as a result of the transaction as a whole as soon as possible but
not later than four trading days following such acquisition or disposal
where that percentage reaches exceeds or falls below the thresholds of
5% or 10% of the voting rights (such percentages being calculated on the
basis of the total number of shares to which voting rights are attached).

23.10

Transactions by persons discharging managerial responsibilities (“PDMRs”)
23.10.1

PDMRs and their connected persons must notify the Company in writing
of the occurrence of all transactions conducted on their own account in
the Company's shares within four business days of the day on which the
transaction occurred.

23.10.2

The Company must notify a RIS of any information notified to it:
23.10.2.1

by the PDMRs under the DTRs;

23.10.2.2

by a director (or, as far as the Company is aware, any
connected person) who has notified the Company of this
interest in the Company's shares under section 793A of
the CA 2006; and

23.10.2.3

paragraph 26 of the Model Code (or the share dealing
code adopted by the Company).

23.10.3

Such notification must be made to a RIS as soon as possible, and in any
event no later than the end of the business day following receipt of the
information.
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23.11

Disclosure policy
23.11.1

It is important that the Company has:
23.11.1.1

a consistent policy for determining what information is
sufficiently significant to be price sensitive; and

23.11.1.2

procedures in place for releasing that information promptly
to the market.

23.11.2

If any unpublished price sensitive information is inadvertently given to
analysts, journalists or others, a full announcement should be made
immediately so all users of the market have access to the same
information.

23.11.3

A director should also note that if price sensitive information is to be
announced at a shareholders' meeting, a RIS must be given the
information no later than the time of the announcement to such meeting.

24

FINANCIAL INFORMATION
The Company, not being registered in the UK will not be subject to the Companies Act 2006
("CA 2006") audit and accounting requirements for both private and public companies. The
Company will be subject to specific obligations contained in the DTRs as set out below. The
Company should take appropriate advice in Seycelles with regards to the audit and
accounting requirements under Seycelles law. In addition, it will be best practice for the
Company to include a statement in its annual report which discloses the extent to which it has
complied with the principles set out in the Financial Reporting Council's UK Corporate
Governance Code (see paragraph 6 below), a copy of which is attached at Appendix A.
24.1

Annual and interim accounts
24.1.1

The DTRs require that the Company must make its annual financial
report public at the latest four months after the end of each financial year
and that such reports remain publicly available for at least five years.

24.1.2

The annual financial report must include:
24.1.2.1

audited financial statements (where the Company is
required to prepare consolidated accounts such accounts
are prepared in accordance with International Financial
Reporting Standards ("IFRS"); where the Company is not
required to prepare consolidated accounts such accounts
are prepared in accordance with the national law of the
European Economic Area ("EEA") state in which the
Company's parent is incorporated);
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24.1.2.2

a management report containing a fair review of the
Company's business and a description of the principal
risks and uncertainties facing the Company; and

24.1.2.3

a statement or responsibility for each person within the
Company who is responsible for the financial report setting
out that to the best of the knowledge of said person:
'the financial statements, prepared in accordance with the
applicable set of accounting standards, give a true and fair
view of assets, liabilities, financial position and profit or
loss of the Company and the undertakings included in the
consolidation taken as a whole; and
the management report includes a fair review of the
development and performance of the business and the
position of the Company and the undertakings included in
the consolidation taken as a whole, together with a
description of the principal risks and uncertainties that they
face.'

24.1.3

The DTRs also require the Company to make public half yearly financial
reports in respect of the first six months of the Company's financial
period. Half yearly reports must be published as soon as possible, but no
later than two months, after the end of the period to which it relates and
must remain available for at least five years. Where the Company is
required to prepare consolidated accounts the condensed set of financial
statements must be prepared in accordance with IAS 34. Where the
Company is not required to prepared consolidated accounts the
condensed financial statements must contain as a minimum at least a
balance sheet, an income statement, a cash flow statement and
comparative figures for the corresponding period in the preceding
financial year. Additionally the half-yearly report must be presented and
prepared in a form consistent with that which will be adopted in the
Company's annual accounts, having regard to the accounting standards
applicable to such annual accounts.

24.1.4

The half yearly financial report must include:
24.1.4.1

a condensed set of financial statements;

24.1.4.2

an interim management report; and

24.1.4.3

a statement or responsibility for each person within the
Company who is responsible for the half yearly financial
report.
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24.1.5

The Company must also make interim management statements public
during the first six month period of the financial year and the second six
month period of the financial year containing information covering the
period between the beginning of the relevant six month period and the
date of publication of the statement.

24.1.6

The interim management statement must provide:
24.1.6.1

an explanation of material events and transactions that
have taken place during the relevant period and their
impact on the financial position of the Company; and

24.1.6.2

a general description of the financial position and
performance of the Company during the relevant period.

25

RESTRICTIONS ON DEALINGS
A number of restrictions will be imposed upon dealings in the Company’s shares after Listing,
details of which are set out in Section 4.

26

COMMUNICATIONS WITH SHAREHOLDERS
26.1

All listed companies (not just those subject to the CA 2006) may now send accounts
and admission documents to shareholders electronically, subject to certain
requirements equivalent to those in the CA 2006. This change puts listed companies
incorporated overseas on an equal footing with listed companies incorporated in the
UK in relation to electronic communications with shareholders.

26.2

The Company should take appropriate advice in Seychelles regarding use of
electronic communications with shareholders.

27

CORPORATE GOVERNANCE
27.1

Although outside of the scope of this memorandum, you should also be aware of
certain other continuing obligations which are not contained in the Listing Rules.
These include The UK Corporate Governance Code (the “Code”), set out at
Appendix 1, which sets out a code of best practice comprising principles of good
corporate governance.

27.2

Other continuing obligations include the guidelines laid down by investor protection
committees such as the Quoted Companies Alliance (“QCA”), the Association of
British Insurers (“ABI”) and the National Association of Pension Funds (“NAPF”).
The importance of these bodies' recommendations lies in the voting power which their
members (as institutional investors) represent.
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27.3

Although the Code does not apply to companies with a standard listing, it is good
corporate governance for the Company to follow its principles where possible, and
where it is practicable given the size and nature of the Company and its business.

28

THE UK CORPORATE GOVERNANCE CODE
The Code consists of 5 main principles of good corporate governance, most of which have
their own set of supporting principles and more detailed provisions which, in most cases,
amplify the principles. The main Sections are as follows:
28.1

Leadership
28.1.1

Every company should be headed by an effective board that is
collectively responsible for the success of the company.

28.1.2

There should be a clear division of responsibilities at the head of the
company between the running of the board and the executive
responsibility for the running of the company's business. No one
individual should have unfettered powers of decision.

28.1.3

The chairman is responsible for leadership of the board and ensuring its
effectiveness on all aspects of its role.

28.1.4

As part of their role as members of a unitary board, non-executive
directors should constructively challenge and help develop proposals on
strategy.

28.2

Effectiveness
28.2.1

The board and its committees should have the appropriate balance of
skills, experience, independence and knowledge of the company to
enable them to discharge their respective duties and responsibilities
effectively.

There should be a formal, rigorous and transparent

procedures for the appointment of new directors to the board.
28.2.2

All directors should be able to allocate sufficient time to the company to
discharge their responsibilities effectively.

28.2.3

All directors should receive induction on joining the board and should
regularly update and refresh their skills and knowledge.

28.2.4

The board should be supplied in a timely manner with information in a
form and of a quality appropriate to enable it to discharge its duties.

28.2.5

The board should undertake a formal and rigorous annual evaluation of
its own performance and that of its committees and individual directors.

28.2.6

All directors should be submitted for re-election at regular intervals,
subject to continued satisfactory performance.
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28.3

Accountability
28.3.1

The board should present a balanced and understandable assessment of
the company’s position and prospects.

The board is responsible for

determining the nature and extent of the significant risks it is willing to
take in achieving its strategic objectives.

The board should maintain

sound risk management and internal control systems.
28.3.2

The board should establish formal and transparent arrangements for
considering how they should apply the corporate reporting and risk
management and internal control principles and for maintaining an
appropriate relationship with the Company’s auditor.

28.4

Remuneration
28.4.1

Levels of remuneration should be sufficient to attract, retain and motivate
directors of the quality required to run the company successfully, but a
company should avoid paying more than is necessary for this purpose. A
significant proportion of executive directors' remuneration should be
structured so as to link rewards to corporate and individual performance.

28.4.2

There should be a formal and transparent procedure for developing
policy on executive remuneration and for fixing the remuneration
packages of individual directors.

No director should be involved in

deciding his or her own remuneration
28.5

Relations with Shareholders
28.5.1

There should be a dialogue with shareholders based on the mutual
understanding of objectives. The board as a whole has responsibility for
ensuring that a satisfactory dialogue with shareholders takes place.

28.5.2

The board should use the AGM to communicate with investors and to
encourage their participation.

29

QCA GUIDELINES
29.1

The QCA, which represents companies outside the FTSE 350, publishes the
Corporate Governance Code for Small and Mid-Size Companies (the “2013 Code”).

29.2

The 2013 Code sets out 12 broad principles for good corporate governance. The
QCA's view is that the objective of corporate governance is to deliver growth in long
term shareholder value by maintaining a flexible, efficient and effective management
framework within an entrepreneurial environment. The principles are divided into two
sections and address the following areas:
29.2.1

Delivering growth in long term shareholder value:
29.2.1.1

setting out the vision and strategy.
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29.2.1.2

managing and communicating risk and implementing
internal control.

29.2.1.3

articulating strategy through corporate communication and
investor relations.

29.2.1.4

meeting the needs and objectives of a company’s
shareholders.

29.2.2

29.2.1.5

meeting stakeholder and social responsibilities.

29.2.1.6

using cost effective and value added arrangements.

Maintaining a flexible, efficient and effective management framework
within an entrepreneurial environment:

29.3

29.2.2.1

developing structures and processes.

29.2.2.2

being responsible and accountable.

29.2.2.3

having balance on the board.

29.2.2.4

having appropriate skills and capabilities on the board.

29.2.2.5

evaluating board performance and development.

29.2.2.6

providing information and support.

The 2013 Code contains sections on the roles and responsibilities of the board of a
small or mid-size quoted company, in connection with good governance placing a
particular emphasis on the central role of the chairman in delivering and maintaining
good governance within a section on the six broad characteristics of an effective
board. In that section, the QCA considers that an effective board:
29.3.1

Works as a team led by the chairman.
Board member selection, taking account of group dynamics and business
needs in the medium to long term, and succession planning are
important. The board develops strategy and determines the best way of
working in the interests of shareholders and should explain this
effectively.

29.3.2

Has a chairman who demonstrates his responsibility for corporate
governance.
The chairman's main role is to deliver a company's corporate governance
model. He must have adequate separation from day-to-day decisions
and, save in exceptional circumstances, should not also serve as chief
executive. Visibility of the chairman, at results presentations and
shareholder meetings, is important in delivering a message that the
board is well run.
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29.3.3

Develops and clearly articulates the strategy of the company.
Every director should be able to explain the strategy, how it will be
delivered, how the corporate governance structure facilitates decision
making and why that structure is appropriate for the company. Noncompliance with corporate governance models is acceptable if welljustified and in the best interests of shareholders and if well
communicated.

29.3.4

Evaluates its performance and acts on the conclusions.
The board should disclose its objectives and targets for improving
performance, rather than describing the evaluation process. Effective
induction and regular training are also key.

29.3.5

Regularly informs and engages with shareholders.
The chairman must ensure effective lines of dynamic dialogue with all
shareholders. The UK Stewardship Code is an important development.
Positive communication and healthy discussion enables shareholders to
discharge their responsibilities and enables companies to benefit from
the insight and market expertise of well informed shareholders. Part of
the discussion will include whether directors should require annual reelection.

29.3.6

Has a balance of skills, experience and independence.
The right mix of skills and experience is necessary to delivery the
company's strategy for the benefit of the shareholders as a whole. No
member of the board should be indispensable. The promotion of greater
board diversity, including as to gender, should be seriously considered by
public companies.

29.4

The section on an effective board also sets out the provisions on director
independence placing emphasis on remuneration in shares and on the independence
of directors representing major shareholders as issues that might affect a director's
judgement. Companies should explain both in their annual report and in discussions
with shareholders why they consider directors to be independent.

29.5

The QCA also notes that a company should have at least two independent nonexecutive directors. Where a small or mid-size company finds it hard to meet the UK
Code requirement of independence, the chairman may be one of those two directors,
provided he was independent at the time of appointment.

29.6

Although the QCA Guidelines have no legal force, as a matter of good corporate
governance the Company, as a company with a standard listing should be mindful of
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their recommendations. Whilst the responsibilities generally fall on the board as a
whole, each individual director is responsible for ensuring compliance with the QCA
Guidelines.
29.7

The QCA Guidelines can be purchased online from the QCA website at:
http://www.quotedcompaniesalliance.co.uk/guidance_booklets.asp.

30

ICSA GUIDANCE ON LIABILITY OF NON EXECUTIVE DIRECTORS
30.1

Non executive directors, by the very nature of their limited involvement, have less day
to day knowledge of the affairs of the Company than the executive directors, and yet
have the same liabilities and are expected to carry out their responsibilities with the
same care, skill and diligence.

30.2

On 18 January 2013 the Institute of Chartered Secretaries and Administrators
(“ICSA”) published a guidance note on the liability of non executive directors, setting
out what steps non executive directors may, and should, take in order to enable them
to demonstrate to a court or regulator that they have exercised care, skill and
diligence.

30.3

The recommendations are divided into two Sections: Prior to joining the board; and
upon appointment to the board.

30.4

Prior to joining the board the prospective non executive director should:
30.4.1

undertake his own due diligence to ensure that the organisation is one in
which he can have confidence, and to which he can make a valuable
contribution (the ICSA has published guidance on the appropriate level of
due diligence, which is available on its website (www.icsaglobal.com));

30.4.2

understand that more is expected of a director with a specific skill set or
experience (for example specific sector experience, or a background in
finance) and the duty of care, skill and diligence to be exercised is that
which would be exercised by a person with:
30.4.2.1

the general knowledge, skill and experience that may
reasonably be expected of a person carrying out the
functions to be carried out by the director; and

30.4.2.2

the general knowledge, skill and care expected of a person
with the director’s specific knowledge and skills;

30.4.3

recognise that part of a non-executive director’s role is to uphold high
standards of integrity and probity, and to support the chairman and
executive directors in instilling the appropriate culture, values and
behaviours in the boardroom and beyond. Accordingly he should use the
due diligence process as an opportunity to ask questions of the executive
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board to enable him to make judgements as to such cultures, values and
behaviours already associated with the board;
30.4.4

review with care the letter of appointment, in particular in connection with
the minimum hours to be committed to the company – it should be
sufficient to allow the director to properly carry out his duties;

30.4.5

recognise that he needs to be available at all times;

30.4.6

ensure that he fully understands the Companies Act 2006 in relation to
conflicts of interest, gifts and hospitality, and declare any actual conflicts
before being appointed.

30.5

Upon appointment to the board a non executive director should:
30.5.1

have input into a comprehensive and tailored induction programme and
have responsibility for ongoing appropriate training and development,
including keeping abreast of developments within the company, its
sector, and the legal and regulatory frameworks applicable to the
company;

30.5.2

recognise that his role is to provide independence, oversight and
constructive challenge to the board – in contrast to the executive role
which is to manage the business.

He should contribute to the

development and strategy of the company and bring specific relevant
expertise to board committees – such as audit or remuneration
committees;
30.5.3

ensure that he receives, well in advance (so as to ensure availability for
attendance), schedules for board and committee meetings;

30.5.4

insist on receiving high quality information sufficiently in advance of
meetings, as well as other important information between meetings;

30.5.5

speak to executive board members at any time over any concerns that he
may have, as well as speaking to company advisers, or even take
independent advice (at the company’s expense) if he considers it
necessary to do so in order to properly discharge his responsibilities;

30.5.6

ensure that he makes decisions objectively in the interests of the
company – and therefore he should not be so dependent upon his
income from the company as to influence his independent judgement;

30.5.7

familiarise himself with the company’s procedures for recording potential
or actual conflicts of interest and receipt of corporate hospitality or gifts,
and ensure that he keeps the company informed of any changes/new
circumstances;
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30.5.8

appreciate circumstances that may necessitate his resignation from the
board, and that if such circumstances arise, they should be discussed
with the chairman, senior independent director and/or other directors.

31

BRIBERY ACT 2010
31.1

The Bribery Act applies to:
31.1.1

Organisations which:
31.1.1.1

are a body that is incorporated under the law of any part of
the UK and that carries on a business (whether in the UK
or elsewhere).

31.1.1.2

any other body corporate (wherever incorporated) that
carries on a business, or part of a business, in any part of
the UK.

31.1.1.3

a partnership that is formed under the law of any part of
the UK and that carries on a business (whether in the UK
or elsewhere).

31.1.1.4

any other partnership (wherever formed) that carries on a
business, or part of a business, in any part of the UK.

31.2

It does not define the term "carries on a business or part of a business". So far as
companies incorporated outside the UK, the Ministry of Justice (“MoJ”) has published
guidance about procedures, in which it notes that it will be for the courts to determine
what this means but the government's intentions are, whether they carry on a
business in the UK will be determined by the courts but advocates a common sense
approach. It would not expect, for example, that:
31.2.1

the mere fact that a company is admitted to the UKLA's Official List and
to trading on the London Stock Exchange will qualify it as carrying on a
business in the UK; or

31.2.2

a foreign parent which has a UK subsidiary alone would not necessarily
be carrying on a business in the UK.

The MoJ's reasoning for this is that a subsidiary "may act independently of its parent
company or other group companies". The implication appears to be that, where there
is no such independence, then the parent would be carrying on a business in the UK
by owning a subsidiary which does.
31.3

On this basis, it is unlikely that the Bribery Act will, at this stage, apply to the
Company, but this is only guidance, and for this reason, as well as for good corporate
governance reasons, the Directors would be advised, to behave as though it does
apply.
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31.4

Pursuant to the Bribery Act (should it apply) it would cover, in addition to the
Company, its directors and employees (including in connection with the affairs of the
Group, those who may not be UK citizens, and/or who may be resident abroad) and
its operations whether in the UK or overseas.

It created a number of offences

notably:31.4.1

it extended the crime of bribery to cover all private sector transactions
(previously bribery offences were confined to transactions involving
public officials and agents);

31.4.2

it created a new strict liability offence of failing to prevent bribery;

31.4.3

its scope is extensive – the offences are very broadly defined and it has
significant extra-territorial reach; and

31.4.4

the offences contained in the Bribery Act carry criminal penalties for
individuals and organisations. For individuals, a maximum prison
sentence of ten years and/or an unlimited fine can be imposed; for
companies, an unlimited fine can be imposed.

31.5

The Act created four offences:
31.5.1

a general offence covering offering, promising or giving a bribe;

31.5.2

a general offence covering requesting, agreeing to receive or accepting a
bribe;

31.5.3

a distinct offence of bribing a foreign public official to obtain or retain
business; and

31.5.4

a new strict liability offence for commercial organisations where they fail
to prevent bribery by those acting on their behalf.

31.6

A commercial organisation commits an offence if a person associated with it bribes
another person for that organisation's benefit.

31.7

A person is “associated” with a commercial organisation if it performs services for or
on behalf of the organisation, regardless of the capacity in which they do so. This will
therefore be construed broadly and could cover our agents, employees, subsidiaries,
intermediaries, joint venture partners and suppliers, all of whom could render
companies with the Group guilty of this offence.

31.8

The organisation has a defence if it can prove it had “adequate procedures” in place
to prevent bribery. “Adequate procedures” were not defined in the Bribery Act but the
Ministry of Justice published guidance on what will constitute adequate procedures.
The guidance sets out six principles which should inform the procedures put in place
by an organisation to prevent bribery. These principles are as follows:
31.8.1

Principle One – Proportionate Procedures
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An organisation's procedures to prevent bribery by persons associated
with it should be proportionate to the bribery risks it faces and to the
nature, scale and complexity of the commercial organisation’s activities.
They should also be clear, practical, accessible, effectively implemented
and enforced.
31.8.2

Principle Two – Top Level Commitment
The top-level management of an organisation (be it a board of directors,
the owners or any other equivalent body or person) should be committed
to preventing bribery by persons associated with it. They should foster a
culture within the organisation in which bribery is never acceptable.

31.8.3

Principle 3 – Risk assessment
The organisation should assess the nature and extent of its exposure to
potential external and internal risks of bribery on its behalf by persons
associated with it. The assessment should be periodic, informed and
documented.

31.8.4

Principle 4 – Due diligence
The organisation should apply due diligence procedures, taking a
proportionate and risk based approach, in respect of persons who
perform or will perform services for or on behalf of the organisation, in
order to mitigate identified bribery risks.

31.8.5

Principle 5 – Communication (including training)
The organisation should seek to ensure that its bribery prevention
policies and procedures are embedded and understood throughout the
organisation through internal and external communication, including
training, that is proportionate to the risks it faces.

31.8.6

Principle 6 – Monitoring and review
The organisation should monitor and review procedures designed to
prevent bribery by persons associated with it and make improvements
where necessary.

31.9

The guidance notes that bribery prevention procedures should be proportionate to the
size and operations of an organisation, but the outcome should always be robust and
effective anti-bribery procedures.

31.10

The potential consequences of being convicted of a bribery offence include criminal
penalties for both individuals and companies:
31.10.1

Individuals can be jailed for up to ten years and/or receive an unlimited
fine.

31.10.2

Companies can receive unlimited fines.
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31.10.3

“Senior officers” (which is broadly defined, and includes directors) can
also be convicted of an offence where they are deemed to have given
their consent or connivance to giving or receiving a bribe or bribing a
foreign public official. Importantly, it is possible that omitting to act might
be regarded as consent or connivance and lead to prosecutions, fines
and/or imprisonment.

31.10.4

A director convicted of a bribery offence is also likely to be disqualified
from holding a director position for up to 15 years.

32

REVERSE TAKEOVER
32.1

Listing Rule 5.6 on reverse takeover applies to an issuer with a standard listing of
equity shares or certificates representing equity securities, such as global depositary
receipts.

32.2

A reverse takeover is a transaction, whether effected by way of a direct acquisition by
the issuer or a subsidiary, an acquisition by a new holding company of the issuer or
otherwise, of a business, a company or assets:
32.2.1

where any percentage ratio as calculated using the class tests set out in
Listing Rule 10 is 100% or more; or

32.2.2

which in substance results in a fundamental change in the business or in
a change in the board or voting control of the issuer.

32.3

The FCA considers that the following factors are indicators of a fundamental change:
32.3.1

the extent to which the transaction will change the strategic direction or
nature of its business; or

32.3.2

whether its business will be part of a different industry sector following
the completion of the transaction; or

32.3.3

whether its business will deal with fundamentally different suppliers and
end users.

32.4

The Listing Rule requirements for a reverse takeover are extensive and can include:
32.4.1

Requirement for a suspension:
32.4.1.1
(a)

an issuer must contact the FCA as early as possible:
before announcing a reverse takeover which has been
agreed or is in contemplation, to discuss whether a
suspension of listing is appropriate; or

(b)

where details of the reverse takeover have leaked, to
request a suspension. the issuer to contact the FCA as
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soon as possible before announcing the transaction or if
there is a leak to discuss whether a suspension.
32.4.1.2

situations where the FCA considers that a reverse
takeover is in contemplation includes where:

(a)

the issuer has approached the target’s board;

(b)

the issuer has entered into an exclusivity period with a
target; or

(c)

the issuer has been given access to begin due diligence
work (whether or not on a limited basis).

32.4.1.3

Generally, when a reverse takeover is announced or
leaked,

there

will

be

insufficient

publicly

available

information about the proposed transaction and the issuer
will be unable to assess accurately its financial position
and inform the market accordingly. In this case, the FCA
will often consider that suspension will be appropriate.
However if the FCA is satisfied that there is sufficient
publicly

available

information

about

the

proposed

transaction it may agree with the issuer that a suspension
is not required. The Listing Rules sets out circumstances
where the FCA will generally be satisfied that a suspension
is not required if, inter alia:
(a)

the target is admitted to a regulated market;

(b)

the target is subject to the disclosure regime of another
market; or

(c)
32.4.2

the target is not subject to a public disclosure regime.

Cancellation of listing:
32.4.2.1

The FCA will generally seek to cancel the listing when the
issuer completes a reverse takeover.

32.4.2.2

The Listing Rules sets out circumstances in which the FCA
will generally be satisfied that a cancellation is not required
where:

(a)

an issuer acquires the shares of a target with a different
listing category from its own and the issuer wishes to
maintain its existing listing category; or

(b)

the target is listed with a different listing category on
completion of a reverse takeover and the issuer wishes to
- 52 -

B000759\LON_LAW\ 63616\1
DRAFT 8/22/14

transfer its listing to a different listing category in
conjunction with the acquisition.
33

CANCELLATION
Chapter 5 of the Listing Rules state that any listed company which wishes the FCA to cancel
the listing of its securities on the Official List must:
33.1

send a circular to the holders of the listed securities which must:
33.1.1

contain all information that should be included in the all circulars;

33.1.2

be submitted to the FCA for approval prior to publication; and

33.1.3

include the anticipated date of cancellation (which must be not less than
20 business days following the passing of the resolution);

33.2

obtain, at a general meeting, the prior approval of a resolution for the cancellation
from a majority of not less that 75% of the holders of the securities vote in person or,
where proxies are allowed, by proxy;

33.3

notify a RIS, at the same time as the circular is despatched to the relevant security
holders, of the intended cancellation and of the notice period and meeting; and

33.4

also notify a RIS of the passing of the resolution.
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SECTION 4
DEALINGS IN THE COMPANY’S SECURITIES FOLLOWING LISTING
________________________________________________________________________________
34

INTRODUCTION
It is imperative that the directors are fully aware of the framework, both statutory and
regulatory, within which dealings in the Company’s securities must be conducted following
Listing. Four areas call for particular consideration, namely:
34.1

the insider dealing legislation contained in Part V of the Criminal Justice Act 1993 (the
“CJA 1993”);

35

34.2

the market abuse provisions contained in Section 118 of FSMA;

34.3

restrictions on dealings under the Company’s share dealing code; and

34.4

the provisions of the Takeover Code.

INSIDER DEALING
35.1

The insider dealing regime contained in the CJA 1993 exists alongside the market
abuse provisions found in Section 118 of FSMA. However, as the market abuse
regime often covers circumstances which may also amount to insider dealing under
the CJA 1993, in practice the authorities may find it simpler to impose sanctions
under the market abuse rules rather than prosecute under the CJA 1993.

35.2

Broadly, the CJA 1993 creates three criminal offences of:
35.2.1

dealing in price-affected securities when in possession of inside
information;

35.2.2

encouraging another to deal in price-affected securities when in
possession of inside information; and

35.2.3

disclosing inside information, except in the proper performance of one’s
job.

35.3

“Inside information” is defined under the CJA 1993 as information which:
35.3.1

relates to particular securities or a particular issuer (not to securities or
issuers in general);

35.3.2

is specific or precise;

35.3.3

has not been made public; and

35.3.4

if it were made public, would have a significant effect on the price of any
securities.
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35.4

Section 58(2) of the CJA 1993 deems information to have been made public if it is:
35.4.1

officially published as required by a regulated market (e.g. through an
RIS or the equivalent overseas);

35.4.2

contained in statutory required records (Companies House or the Official
Gazette);

35.4.3

readily available to those likely to deal in the relevant securities; or

35.4.4

derived from information that has been made public (e.g. analysis of
company accounts).

35.5

Section 58(3) of the CJA 1993 further states that information may be treated as
having been made public even though:

35.6

35.5.1

it can be acquired only by persons exercising diligence or expertise;

35.5.2

it is communicated to a section of the public and not to the public at large;

35.5.3

it can be acquired only by observation;

35.5.4

it is communicated only on payment of a fee; or

35.5.5

it is published outside the United Kingdom.

In each case, an offence can only be committed by an individual and then only if
information is held by him as an insider.

Information is held as an insider if the

individual knows it to be inside information and it was acquired, knowingly, from an
inside source.
35.7

Inside information is obtained from an inside source if the individual obtained it:
35.7.1

because he is an inside source himself (being a director, employee or
shareholder of a company – although not necessarily the company to
which the information relates);

35.7.2

by virtue of his employment, office or profession; or

35.7.3

directly or indirectly from a person who obtained it in one of these two
ways.

35.8

The acquisition or disposal of the securities in question must occur on a regulated
market, or involve a professional intermediary.

35.9

At certain times, every director of the Company will be in possession of inside
information concerning the Company and, at these times, will be prohibited from
dealing. In addition, there may be times when a director may, as a result of his
position, acquire inside information about another company; in that case, he would
also be prohibited from dealing in that other company's shares.
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35.10

Penalties
Insider dealing is punishable with imprisonment of up to seven years, or an unlimited
fine or both.

36

MARKET ABUSE
36.1

There are seven types of behaviour which amount to market abuse. A person may
be guilty of engaging in market abuse if, at any time from the date on which the
Company makes a request for Listing, any of the following apply:
36.1.1

He is an insider and, acting on the basis of inside information relating to a
qualifying investment (which include the Company’s shares), he deals or
attempts to deal in the investment in question.

36.1.2

He is an insider and he discloses inside information relating to a
qualifying investment to another person, unless such disclosure is made
in the proper course of his employment, profession or duties.

36.1.3

He effects transactions or orders to trade which:
36.1.3.1

give, or are likely to give, a false or misleading impression
of the supply of, demand for, or price of one or more
qualifying investments; or

36.1.3.2

secure the price of one or more qualifying investments at
an abnormal or artificial level,

unless he is acting for legitimate reasons and in accordance with
accepted market practices.
36.1.4

He effects transactions or orders to trade in qualifying investments using
fictitious devices or other forms of deception (e.g. taking a long position in
a qualifying investment and then disseminating misleading positive
information about that investment, in order to increase its price).

36.1.5

He disseminates information which is likely to give a false or misleading
impression of a qualifying investment and he knew, or could reasonably
be expected to have known, that the information was false or misleading.

36.1.6

He behaves, in relation to a qualifying investment, in a manner which falls
short of the standards of behaviour which could reasonably be expected
of a regular user of the market on which the investment is traded, and his
behaviour is based on confidential information (i.e. information which is
not generally available to those using the market) and which a regular
user of the market would be likely to regard as relevant when deciding
the terms on which transaction in such investments should be effected; or
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36.1.7

His behaviour is likely to give a regular user of the market a false or
misleading impression of the availability, price or value of such qualifying
investment or his behaviour would, in the likely opinion of a regular user
of the market, be likely to distort the market in such qualifying
investments.

36.2

A person may also be guilty of engaging in market abuse if he requires or encourages
another person to engage in behaviour which would have amounted to market abuse
if he had engaged in it.

Behaviour includes both action and inaction, and the

behaviour of two or more persons acting jointly or in concert may amount to market
abuse.
36.3

Various defences are available, but should the directors ever have any concerns
about whether they are, or are likely to be, in breach of the market abuse regime, they
should immediately seek separate advice from the Company’s advisers.

36.4

Penalties
36.4.1

The FCA has the power to, inter alia, impose an unlimited fine or publicly
censure you if it is satisfied that you have either engaged in market
abuse, or have required or encouraged another person to engage in
behaviour which would have amounted to market abuse if you had
engaged in it.

36.4.2

The FCA can also make a restitution order, requiring a person who has
engaged in market abuse to pay over any profits to anyone who has
suffered loss as a result of the market abuse, and can apply for
injunctions and restitution orders in relation to market abuse.

36.5

Examples of Market Abuse
Below is a non-exhaustive list of possible market abuse situations that could involve
the directors:
36.5.1

trading in the Company’s shares with inside knowledge of a takeover
offer;

36.5.2

posting inaccurate information on a website about the Company in order
to affect its share price; or

36.5.3
37

entering transactions on a market in order to move the Company's price.

LISTING RULES
37.1

Model Code
37.1.1

The FCA requires all premium listed companies to adopt a code
regulating directors' dealings in shares of the company in terms no less
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exacting than those set out in the Model Code in Annex 1 to Chapter 9 of
the Listing Rules.
37.1.2

The Model Code restricts directors, senior managers and certain
employees of listed companies from dealing in their company's securities
at particular times and sets out requirements for how any permitted
dealings by these categories of person must be effected.

37.1.3

Whilst the Model Code will not be applicable to the Company as a
company with a standard listing as a matter of good corporate
governance the Company should adopt a share dealing code in
consultation with its financial adviser which restricts share dealings of the
directors, certain employees, and their respective connected persons
during certain prohibited periods (as described below).

37.2

Prohibition on Dealing During a “prohibited period”
37.2.1

The Model Code imposes a general prohibition on directors and certain
employees of an listed company from dealing in the company’s shares
during a "prohibited period", which is a close period being:
37.2.1.1

the period of 60 days immediately preceding a preliminary
announcement of a company's annual results or, if shorter,
the period from the end of the relevant financial year end
up to and including the time of the announcement; or

37.2.1.2

the

period

of 60

days

immediately

preceding

the

publication of a company's annual financial report or if
shorter the period from the end of the relevant financial
year up to and including the time of such publication; and
37.2.1.3

if the company reports on a half-yearly basis, the period
from the end of the relevant financial period up to and
including the time of such publication; and

37.2.1.4

if the company reports on a quarterly basis, the period of
30 days immediately preceding the announcement of the
quarterly results or, if shorter, the period from the end of
the relevant financial period end up to and including the
time of the announcement; or

37.2.1.5

any period where there exists any matter which constitutes
inside information in relation to the company.

37.2.1.6

be required by the Listing Rules to be announced.
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37.2.2

The fundamental position of the Model Code is that those persons
subject to its provisions should not deal without having obtained advance
clearance and the Share Dealing Code adopted should provide for this,
however, it may allow for certain exemptions to the general prohibition,
which could include:
37.2.2.1

where directors or applicable employees have entered into
a binding commitment prior to the Company being in a
close period where:
(a)

it was not reasonably foreseeable at the time of
entering into this commitment that a close period
was likely; and

(b)

the commitment was notified to a RIS provider at
the time it was made; and

37.2.2.2

where directors or applicable employees need to sell their
shares in order to alleviate severe personal hardship,

In each of above potential exemptions the Company should consult with
the FCA before giving any person clearance to deal in the Company’s
securities during prohibited period.
37.2.3

Please note that compliance with the Model Code and/or any share
dealing code adopted by the Company is no guarantee of compliance
with either the insider dealing provisions of the CJA or the market abuse
provisions of FSMA.

38

THE TAKEOVER CODE
38.1

The conduct of takeovers and mergers of UK public companies is regulated
principally by the Takeover Code, which is designed to ensure fair and equal
treatment of all shareholders in a takeover offer.

38.2

Whether the Takeover Code applies depends on the nature and nationality of the
target company in question, as well as the regulated market on which the target
company's shares are listed. Broadly speaking, offers for public companies which
have their registered office in the UK, the Channel Islands or the Isle of Man will be
governed by the Takeover Code.

38.3

Both the Takeover Code and the Panel, which enforces its provisions, are now on a
statutory footing in relation to takeovers involving UK public companies.

38.4

The Company, not being registered in the UK will not be subject to the Takeover
Code, but as a matter of good corporate governance it is expected that the
Company’s financial adviser, and its investors would expect to see some Takeover
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Code equivalent provisions in the Company’s articles of association (in particular Rule
9) and the Directors should always seek advice from its financial adviser as to matters
concerning the same.
38.5

The Takeover Code comprises six General Principles and 38 rules. The General
Principals are essentially statements of commercial behaviour, which are expressed
in broad general terms. Many of the general principles and rules comprised in the
Takeover Code relate directly or indirectly to the duties and responsibilities of
directors, both of the bidder and target companies, during a takeover.

38.6

General Principals
The six General Principles are:
38.6.1

General Principle 1. All target shareholders must be afforded equivalent
treatment. Moreover, if a person acquires control of a company, the other
holders of securities must be protected.

38.6.2

General Principle 2. The target shareholders must have sufficient time
and information to enable them to reach a properly informed decision on
the bid.

The target board must give its views on the effects of

implementation of the bid on employment, conditions of employment and
the locations of the company's places of business.
38.6.3

General Principle 3. The target board must act in the interest of the
company as a whole and must not deny the shareholders the opportunity
to decide on the merits of the bid.

38.6.4

General Principle 4. False markets must not be created either in the
shares of the target company, the bidder or any other company
concerned by the bid in such a way that the rise or fall of the prices of the
securities becomes artificial and the normal functioning of the market is
distorted.

38.6.5

General Principle 5. A bidder must announce a bid only after ensuring
that it can fulfil in full any cash consideration, if such is offered, and after
taking all reasonable measures to secure the implementation of any other
type of consideration.

38.6.6

General Principle 6. A target company must not be hindered in the
conduct of its affairs for longer than is reasonable by a bid for its
securities.

38.7

The Takeover Code places responsibility for ensuring that it is complied with on the
directors (both executive and non-executive) of the target and the bidder. Although
the directors are permitted to delegate the day-to-day conduct of an offer to certain
individuals or to a committee of the board, it is the responsibility of the board as a
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whole to ensure that proper arrangements are in place to enable it to monitor the dayto-day conduct of the offer so that each director may meet his responsibilities under
the Takeover Code.
38.8

Under Rule 9 of the City Code (“Rule 9”), a person who acquires, whether by a series
of transactions over a period of time or not, an interest in shares which (taken
together with shares in which persons acting in concert with him are interested) carry
30 per cent. or more of the voting rights of a company which is subject to the City
Code is normally required to make a general offer in cash to all other shareholders of
that company to acquire the balance of the equity share capital of the company (a
“Rule 9 Offer”).

38.9

In addition, Rule 9 provides that where any person, together with persons acting in
concert with him, is interested in shares in a company which is subject to the City
Code and which in aggregate carry not less than 30 per cent. of that company’s
voting rights, and such person, or any person acting in concert with him, acquires an
interest in any other shares which increases the percentage of the shares carrying
voting rights in that company in which he is interested, such person is normally
required, in the same way, to make a Rule 9 Offer.

38.10

Once a shareholder (or in the case of a concert party, subject to paragraphs 38.13
and 38.14 below, the concert party) has increased his or its shareholding to 50% of
the voting rights in the Company, the requirement to make a Rule 9 Offer falls away.

38.11

A Rule 9 Offer must be in cash and at the highest price paid within the preceding
twelve months for any shares in the company by the person required to make the
offer or any person acting in concert with him.

38.12

Under the City Code, a “concert party” arises where persons acting together pursuant
to an agreement or understanding (whether formal or informal) actively co-operate,
through the acquisition by any of them of shares in a company, to obtain or
consolidate control of that company. Control means holding, or aggregate holdings, of
shares carrying 30 per cent. or more of the voting rights of the company, irrespective
of whether the holding or holdings give de facto control.

38.13

Directors should be aware that where, as will be the case in respect of the Company,
founder shareholders continue to hold a relatively large holding in the Company
following Listing, the Takeover Panel may consider that they are a concert party in
which case they would be subject to Rule 9 restrictions. In addition, subject to certain
considerations including those set out in paragraph 38.14 below, Rule 9 would also
apply to an individual member of a concert party that holds between 30% and 50% in
the event that his individual shareholding increased to 30% or more.

38.14

The Panel does acknowledge that where a group of people holds shares carrying
over 50% of the voting rights, no obligations normally arise from acquisitions by any
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member of the group, but an acquisition taking an individual member of the group
over 30% or increasing his interest, if already over 30%, may give rise to an obligation
to make an offer subject to considerations similar to those set out below:
38.14.1

the relationship between the parties acting in concert and how long they
have been acting in concert;

38.14.2

whether the “leader” of the group or the member with the largest
individual interest in shares has changed, and whether the balance
between the interests in the group has changed significantly; and

38.14.3
38.15

the price paid for the interest in shares acquired.

The Company, not being registered in the UK will not be subject to the Takeover
Code, but as a matter of good corporate governance it is expected that the
Company’s financial adviser, and its investors would expect to see some Takeover
Code equivalent provisions in the Company’s articles of association (in particular Rule
9) and the Directors should always seek advice from its financial adviser as to matters
concerning the same.
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APPENDIX 1

UK Corporate Governance Code
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Corporate Governance

Financial Reporting Council
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The UK Corporate Governance Code

The FRC does not accept any liability to any party for any
loss, damage or costs howsoever arising, whether directly or
indirectly, whether in contract, tort or otherwise from any action
or decision taken (or not taken) as a result of any person relying
on or otherwise using this document or arising from any
omission from it.
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Financial Reporting Council

Governance and the Code
1. The purpose of corporate governance is to facilitate effective, entrepreneurial and prudent
management that can deliver the long-term success of the company.
2. The first version of the UK Corporate Governance Code (the Code) was produced in 1992 by the
Cadbury Committee. Its paragraph 2.5 is still the classic definition of the context of the Code:
Corporate governance is the system by which companies are directed and controlled. Boards of
directors are responsible for the governance of their companies. The  shareholders’  role  in  
governance is to appoint the directors and the auditors and to satisfy themselves that an appropriate
governance structure is in place. The  responsibilities  of  the  board  include  setting  the  company’s  
strategic aims, providing the leadership to put them into effect, supervising the management of the
business and reporting to shareholders on their stewardship. The  board’s  actions  are  subject  to  laws,  
regulations and the shareholders in general meeting.
3. Corporate governance is therefore about what the board of a company does and how it sets the
values of the company, and is to be distinguished from the day to day operational management of
the company by full-time executives.
4. The Code is a guide to a number of key components of effective board practice. It is based on the
underlying principles of all good governance: accountability, transparency, probity and focus on the
sustainable success of an entity over the longer term.
5. The Code has been enduring, but it is not immutable. Its fitness for purpose in a permanently
changing economic and social business environment requires its evaluation at appropriate intervals.
6. The new Code applies to accounting periods beginning on or after 1 October 2012 and applies to all
companies with a Premium listing of equity shares regardless of whether they are incorporated in the
UK or elsewhere.

Financial Reporting Council 1

Preface
1. The  FRC’s  review  of  the  implementation  of  the  Code  in  2011  reinforced  the  two  principal  conclusions  
reported in the preface to the 2010 edition. First, that much more attention needed to be paid to
following the spirit of the Code as well as its letter. Secondly, that the impact of shareholders in
monitoring the Code could and should be enhanced by better interaction between the boards of
listed companies and their shareholders. The UK Stewardship Code, which provides guidance on
good practice for investors, should be seen as a companion piece to this Code.
2. Nearly two decades of constructive usage have enhanced the prestige of the Code. Indeed, it seems
that there is almost a belief that complying with the Code in itself constitutes good governance. The
Code, however, is of necessity limited to being a guide only in general terms to principles, structure
and processes. It cannot guarantee effective board behaviour because the range of situations in
which it is applicable is much too great for it to attempt to mandate behaviour more specifically than
it does. Boards therefore have a lot of room within the framework of the Code to decide for
themselves how they should act.
3. To follow the spirit of the Code to good effect, boards must think deeply, thoroughly and on a
continuing basis about their overall tasks and the implications of these for the roles of their individual
members. Absolutely key in this endeavour are the leadership of the chairman of a board, the
support given to and by the CEO, and the frankness and openness of mind with which issues are
discussed and tackled by all directors.
4. The challenge should not be underrated. To run a corporate board successfully is extremely
demanding. Constraints on time and knowledge combine with the need to maintain mutual respect
and openness between a cast of strong, able and busy directors dealing with each other across the
different demands of executive and non-executive roles. To achieve good governance requires
continuing and high quality effort.
5. The  Code’s  function  should  be  to  help  boards  discharge  their  duties  in  the  best  interests  of  their  
companies. In recent reviews of the Code, the FRC has focussed on changing the  “tone”  of  the  Code  
by making limited but significant changes to signal the importance of the general principles which
should guide board behaviours. It is to be hoped that these changes will promote greater clarity and
understanding with regard to the tasks of a board and that communication with shareholders will be
more effective as a result.
6. Chairmen are encouraged to report personally in their annual statements how the principles relating
to the role and effectiveness of the board (in Sections A and B of the Code) have been applied. Not
only will this give investors a clearer picture of the steps taken by boards to operate effectively but
also, by providing fuller context, it may make investors more willing to accept explanations when a
company chooses to explain rather than to comply with one or more provisions. Above all, the
personal reporting on governance by chairmen as the leaders of boards might be a turning point in
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attacking  the  fungus  of  “boiler-plate”  which  is  so  often  the  preferred  and  easy option in sensitive
areas but which is dead communication.
7. While in law the company is primarily accountable to its shareholders, and the relationship between
the company and its shareholders is also the main focus of the Code, companies are encouraged to
recognise  the  contribution  made  by  other  providers  of  capital  and  to  confirm  the  board’s  interest in
listening to the views of  such  providers  insofar  as  these  are  relevant  to  the  company’s  overall  
approach to governance.

Financial Reporting Council
September 2012
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Comply or Explain
1. The  “comply  or  explain”  approach  is  the  trademark  of  corporate  governance  in  the  UK. It has been in
operation  since  the  Code’s  beginnings  and  is  the  foundation  of  the  Code’s  flexibility. It is strongly
supported by both companies and shareholders and has been widely admired and imitated
internationally.
2. The Code is not a rigid set of rules. It consists of principles (main and supporting) and provisions.
The Listing Rules require companies to apply the Main Principles and report to shareholders on how
they have done so. The principles are the core of the Code and the way in which they are applied
should be the central question for a board as it determines how it is to operate according to the
Code.
3. It is recognised that an alternative to following a provision may be justified in particular
circumstances if good governance can be achieved by other means. A condition of doing so is that
the reasons for it should be explained clearly and carefully to shareholders1, who may wish to
discuss the position with the company and whose voting intentions may be influenced as a result. In
providing an explanation, the company should aim to illustrate how its actual practices are consistent
with the principle to which the particular provision relates, contribute to good governance and
promote delivery of business objectives. It should set out the background, provide a clear rationale
for the action it is taking, and describe any mitigating actions taken to address any additional risk and
maintain conformity with the relevant principle. Where deviation from a particular provision is
intended to be limited in time, the explanation should indicate when the company expects to conform
with the provision.
4. In their responses to explanations, shareholders  should  pay  due  regard  to  companies’  individual  
circumstances and bear in mind in particular the size and complexity of the company and the nature
of the risks and challenges it faces. Whilst  shareholders  have  every  right  to  challenge  companies’  
explanations if they are unconvincing, they should not be evaluated in a mechanistic way and
departures from the Code should not be automatically treated as breaches. Shareholders should be
careful to respond to the statements from companies in a manner that supports  the  “comply  or  
explain”  process  and  bearing  in  mind  the  purpose  of  good  corporate  governance. They should put
their views to the company and both parties should be prepared to discuss the position.
5. Smaller listed companies, in particular those new to listing, may judge that some of the provisions
are disproportionate or less relevant in their case. Some of the provisions do not apply to companies
below the FTSE 350. Such companies may nonetheless consider that it would be appropriate to
adopt the approach in the Code and they are encouraged to do so. Externally managed investment
companies typically have a different board structure which may affect the relevance of particular
provisions;;  the  Association  of  Investment  Companies’  Corporate  Governance  Code and Guide can
assist them in meeting their obligations under the Code.
1

References to shareholders in this section also apply to intermediaries and agents employed to assist shareholders in scrutinising
governance arrangements
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6. Satisfactory  engagement  between  company  boards  and  investors  is  crucial  to  the  health  of  the  UK’s  
corporate governance regime. Companies and shareholders both have responsibility for ensuring
that  “comply  or  explain”  remains  an  effective  alternative  to  a  rules-based system. There are practical
and administrative obstacles to improved interaction between boards and shareholders. But certainly
there is also scope for an increase in trust which could generate a virtuous upward spiral in attitudes
to the Code and in its constructive use.

Financial Reporting Council 5

The Main Principles of the Code
Section A: Leadership
Every company should be headed by an effective board which is collectively responsible for the long-term
success of the company.
There should be a clear division of responsibilities at the head of the company between the running of the
board  and  the  executive  responsibility  for  the  running  of  the  company’s  business.  No  one  individual should
have unfettered powers of decision.
The chairman is responsible for leadership of the board and ensuring its effectiveness on all aspects of its
role.
As part of their role as members of a unitary board, non-executive directors should constructively challenge
and help develop proposals on strategy.

Section B: Effectiveness
The board and its committees should have the appropriate balance of skills, experience, independence and
knowledge of the company to enable them to discharge their respective duties and responsibilities
effectively.
There should be a formal, rigorous and transparent procedure for the appointment of new directors to the
board.
All directors should be able to allocate sufficient time to the company to discharge their responsibilities
effectively.
All directors should receive induction on joining the board and should regularly update and refresh their skills
and knowledge.
The board should be supplied in a timely manner with information in a form and of a quality appropriate to
enable it to discharge its duties.
The board should undertake a formal and rigorous annual evaluation of its own performance and that of its
committees and individual directors.
All directors should be submitted for re-election at regular intervals, subject to continued satisfactory
performance.

Section C: Accountability
The  board  should  present  a  fair,  balanced  and  understandable  assessment  of  the  company’s  position  and  
prospects.
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The board is responsible for determining the nature and extent of the significant risks it is willing to take in
achieving its strategic objectives. The board should maintain sound risk management and internal control
systems.
The board should establish formal and transparent arrangements for considering how they should apply the
corporate reporting, risk management and internal control principles and for maintaining an appropriate
relationship  with  the  company’s  auditors.

Section D: Remuneration
Levels of remuneration should be sufficient to attract, retain and motivate directors of the quality required to
run the company successfully, but a company should avoid paying more than is necessary for this purpose.
A  significant  proportion  of  executive  directors’  remuneration  should  be  structured  so  as  to  link  rewards  to  
corporate and individual performance.
There should be a formal and transparent procedure for developing policy on executive remuneration and for
fixing the remuneration packages of individual directors. No director should be involved in deciding his or her
own remuneration.

Section E: Relations With Shareholders
There should be a dialogue with shareholders based on the mutual understanding of objectives. The board
as a whole has responsibility for ensuring that a satisfactory dialogue with shareholders takes place.
The board should use the AGM to communicate with investors and to encourage their participation.
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Section A: Leadership
A.1:

The Role of the Board

Main Principle
Every company should be headed by an effective board which is collectively responsible for
the long-term success of the company.

Supporting Principles
The  board’s  role  is  to  provide  entrepreneurial  leadership  of  the  company  within  a  framework  of  
prudent and effective controls which enables risk to be assessed and managed. The board should
set  the  company’s  strategic  aims,  ensure  that  the  necessary  financial and human resources are in
place for the company to meet its objectives and review management performance. The board
should  set  the  company’s  values  and  standards  and  ensure  that  its  obligations  to  its  shareholders  
and others are understood and met.
All directors must act in what they consider to be the best interests of the company, consistent with
their statutory duties2.

Code Provisions
A.1.1. The board should meet sufficiently regularly to discharge its duties effectively. There should be a
formal schedule of matters specifically reserved for its decision. The annual report should include a
statement of how the board operates, including a high level statement of which types of decisions
are to be taken by the board and which are to be delegated to management.
A.1.2. The annual report should identify the chairman, the deputy chairman (where there is one), the chief
executive, the senior independent director and the chairmen and members of the board committees3.
It should also set out the number of meetings of the board and those committees and individual
attendance by directors.
A.1.3. The company should arrange appropriate insurance cover in respect of legal action against its
directors.

2

For directors of UK incorporated companies, these duties are set out in the Sections 170 to 177 of the Companies Act 2006.

3

Provisions A.1.1 and A.1.2 overlap with FSA Rule DTR 7.2.7 R; Provision A.1.2 also overlaps with DTR 7.1.5 R (see Schedule B).
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A.2:

Division of Responsibilities

Main Principle
There should be a clear division of responsibilities at the head of the company between the
running  of  the  board  and  the  executive  responsibility  for  the  running  of  the  company’s  
business. No one individual should have unfettered powers of decision.

Code Provision
A.2.1

The roles of chairman and chief executive should not be exercised by the same individual. The
division of responsibilities between the chairman and chief executive should be clearly established,
set out in writing and agreed by the board.

A.3:

The Chairman

Main Principle
The chairman is responsible for leadership of the board and ensuring its effectiveness on all
aspects of its role.

Supporting Principle
The  chairman  is  responsible  for  setting  the  board’s  agenda  and ensuring that adequate time is
available for discussion of all agenda items, in particular strategic issues. The chairman should also
promote a culture of openness and debate by facilitating the effective contribution of non-executive
directors in particular and ensuring constructive relations between executive and non-executive
directors.
The chairman is responsible for ensuring that the directors receive accurate, timely and clear
information. The chairman should ensure effective communication with shareholders.

Code Provisions
A.3.1. The chairman should on appointment meet the independence criteria set out in B.1.1 below. A chief
executive should not go on to be chairman of the same company. If exceptionally a board decides
that a chief executive should become chairman, the board should consult major shareholders in
advance and should set out its reasons to shareholders at the time of the appointment and in the
next annual report4.

4

Compliance or otherwise with this provision need only be reported for the year in which the appointment is made.
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A.4:

Non-executive Directors

Main Principle
As part of their role as members of a unitary board, non-executive directors should
constructively challenge and help develop proposals on strategy.

Supporting Principles
Non-executive directors should scrutinise the performance of management in meeting agreed goals
and objectives and monitor the reporting of performance. They should satisfy themselves on the
integrity of financial information and that financial controls and systems of risk management are
robust and defensible. They are responsible for determining appropriate levels of remuneration of
executive directors and have a prime role in appointing and, where necessary, removing executive
directors, and in succession planning.

Code Provisions
A.4.1. The board should appoint one of the independent non-executive directors to be the senior
independent director to provide a sounding board for the chairman and to serve as an intermediary
for the other directors when necessary. The senior independent director should be available to
shareholders if they have concerns which contact through the normal channels of chairman, chief
executive or other executive directors has failed to resolve or for which such contact is inappropriate.
A.4.2. The chairman should hold meetings with the non-executive directors without the executives present.
Led by the senior independent director, the non-executive directors should meet without the
chairman  present  at  least  annually  to  appraise  the  chairman’s  performance  and  on  such  other
occasions as are deemed appropriate.
A.4.3. Where directors have concerns which cannot be resolved about the running of the company or a
proposed action, they should ensure that their concerns are recorded in the board minutes. On
resignation, a non-executive director should provide a written statement to the chairman, for
circulation to the board, if they have any such concerns.
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Section B: Effectiveness
B.1:

The Composition of the Board

Main Principle
The board and its committees should have the appropriate balance of skills, experience,
independence and knowledge of the company to enable them to discharge their respective
duties and responsibilities effectively.

Supporting Principles
The board should be of sufficient size that the requirements of the business can be met and that
changes  to  the  board’s  composition  and  that  of  its  committees  can  be  managed  without  undue  
disruption, and should not be so large as to be unwieldy.
The board should include an appropriate combination of executive and non-executive directors (and,
in particular, independent non-executive directors) such that no individual or small group of
individuals  can  dominate  the  board’s  decision  taking.
The value of ensuring that committee membership is refreshed and that undue reliance is not placed
on particular individuals should be taken into account in deciding chairmanship and membership of
committees.
No one other than the committee chairman and members is entitled to be present at a meeting of the
nomination, audit or remuneration committee, but others may attend at the invitation of the
committee.

Code Provisions
B.1.1. The board should identify in the annual report each non-executive director it considers to be
independent5. The board should determine whether the director is independent in character and
judgement and whether there are relationships or circumstances which are likely to affect, or could
appear  to  affect,  the  director’s  judgement. The board should state its reasons if it determines that a
director is independent notwithstanding the existence of relationships or circumstances which may
appear relevant to its determination, including if the director:


has been an employee of the company or group within the last five years;



has, or has had within the last three years, a material business relationship with the
company either directly, or as a partner, shareholder, director or senior employee of a
body that has such a relationship with the company;

5

A.3.1 states that the chairman should, on appointment, meet the independence criteria set out in this provision, but thereafter the
test of independence is not appropriate in relation to the chairman.
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has received or receives additional remuneration from the company apart from a
director’s  fee,  participates  in  the  company’s  share  option  or  a  performance-related pay
scheme,  or  is  a  member  of  the  company’s  pension  scheme;;



has close family ties with  any  of  the  company’s  advisers,  directors  or  senior  employees;;



holds cross-directorships or has significant links with other directors through involvement
in other companies or bodies;



represents a significant shareholder; or



has served on the board for more than nine years from the date of their first election.

B.1.2. Except for smaller companies6, at least half the board, excluding the chairman, should comprise nonexecutive directors determined by the board to be independent. A smaller company should have at
least two independent non-executive directors.

B.2:

Appointments to the Board

Main Principle
There should be a formal, rigorous and transparent procedure for the appointment of new
directors to the board.

Supporting Principles
The search for board candidates should be conducted, and appointments made, on merit, against
objective criteria and with due regard for the benefits of diversity on the board, including gender.
The board should satisfy itself that plans are in place for orderly succession for appointments to the
board and to senior management, so as to maintain an appropriate balance of skills and experience
within the company and on the board and to ensure progressive refreshing of the board.

Code Provisions
B.2.1. There should be a nomination committee which should lead the process for board appointments and
make recommendations to the board. A majority of members of the nomination committee should be
independent non-executive directors. The chairman or an independent non-executive director should
chair the committee, but the chairman should not chair the nomination committee when it is dealing
with the appointment of a successor to the chairmanship. The nomination committee should make
available its terms of reference, explaining its role and the authority delegated to it by the board7.

6

A smaller company is one that is below the FTSE 350 throughout the year immediately prior to the reporting year.

7

The requirement to make the information available would be met by including the information on a website that is maintained by or
on behalf of the company.
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B.2.2. The nomination committee should evaluate the balance of skills, experience, independence and
knowledge on the board and, in the light of this evaluation, prepare a description of the role and
capabilities required for a particular appointment.
B.2.3. Non-executive directors should be appointed for specified terms subject to re-election and to
statutory provisions relating to the removal of a director. Any term beyond six years for a nonexecutive director should be subject to particularly rigorous review, and should take into account the
need for progressive refreshing of the board.
B.2.4. A separate section of the annual report should describe the work of the nomination committee8,
including the process it has used in relation to board appointments. This section should include a
description  of  the  board’s  policy  on  diversity,  including  gender,  any  measurable  objectives  that  it  has  
set for implementing the policy, and progress on achieving the objectives. An explanation should be
given if neither an external search consultancy nor open advertising has been used in the
appointment of a chairman or a non-executive director. Where an external search consultancy has
been used, it should be identified in the annual report and a statement made as to whether it has any
other connection with the company.

B.3:

Commitment

Main Principle
All directors should be able to allocate sufficient time to the company to discharge their
responsibilities effectively.

Code Provisions
B.3.1. For the appointment of a chairman, the nomination committee should prepare a job specification,
including an assessment of the time commitment expected, recognising the need for availability in
the event of crises. A chairman’s  other  significant  commitments  should  be  disclosed  to  the  board  
before appointment and included in the annual report. Changes to such commitments should be
reported to the board as they arise, and their impact explained in the next annual report.
B.3.2. The terms and conditions of appointment of non-executive directors should be made available for
inspection9. The letter of appointment should set out the expected time commitment. Non-executive
directors should undertake that they will have sufficient time to meet what is expected of them. Their
other significant commitments should be disclosed to the board before appointment, with a broad
indication of the time involved and the board should be informed of subsequent changes.

8

This provision overlaps with FSA Rule DTR 7.2.7 R (see Schedule B).

9

The terms and conditions of appointment of non-executive directors should be made available for inspection by any person at the
company’s  registered  office  during  normal  business  hours  and  at  the  AGM  (for  15  minutes  prior  to  the  meeting  and  during the
meeting).

Financial Reporting Council 13

B.3.3. The board should not agree to a full time executive director taking on more than one non-executive
directorship in a FTSE 100 company nor the chairmanship of such a company.

B.4:

Development

Main Principle
All directors should receive induction on joining the board and should regularly update and
refresh their skills and knowledge.

Supporting Principles
The chairman should ensure that the directors continually update their skills and the knowledge and
familiarity with the company required to fulfil their role both on the board and on board committees.
The  company  should  provide  the  necessary  resources  for  developing  and  updating  its  directors’  
knowledge and capabilities.
To function effectively all directors need appropriate knowledge of the company and access to its
operations and staff.

Code Provisions
B.4.1. The chairman should ensure that new directors receive a full, formal and tailored induction on joining
the board. As part of this, directors should avail themselves of opportunities to meet major
shareholders.
B.4.2. The chairman should regularly review and agree with each director their training and development
needs.

B.5:

Information and Support

Main Principle
The board should be supplied in a timely manner with information in a form and of a quality
appropriate to enable it to discharge its duties.

Supporting Principles
The chairman is responsible for ensuring that the directors receive accurate, timely and clear
information. Management has an obligation to provide such information but directors should seek
clarification or amplification where necessary.
Under  the  direction  of  the  chairman,  the  company  secretary’s  responsibilities  include  ensuring  good  
information flows within the board and its committees and between senior management and non-
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executive directors, as well as facilitating induction and assisting with professional development as
required.
The company secretary should be responsible for advising the board through the chairman on all
governance matters.

Code Provisions
B.5.1. The board should ensure that directors, especially non-executive directors, have access to
independent  professional  advice  at  the  company’s  expense  where  they  judge  it  necessary to
discharge their responsibilities as directors. Committees should be provided with sufficient resources
to undertake their duties.
B.5.2. All directors should have access to the advice and services of the company secretary, who is
responsible to the board for ensuring that board procedures are complied with. Both the appointment
and removal of the company secretary should be a matter for the board as a whole.

B.6:

Evaluation

Main Principle
The board should undertake a formal and rigorous annual evaluation of its own performance
and that of its committees and individual directors.

Supporting Principles
Evaluation of the board should consider the balance of skills, experience, independence and
knowledge of the company on the board, its diversity, including gender, how the board works
together as a unit, and other factors relevant to its effectiveness.
The chairman should act on the results of the performance evaluation by recognising the strengths
and addressing the weaknesses of the board and, where appropriate, proposing new members be
appointed to the board or seeking the resignation of directors.
Individual evaluation should aim to show whether each director continues to contribute effectively
and to demonstrate commitment to the role (including commitment of time for board and committee
meetings and any other duties).

Code Provisions
B.6.1. The board should state in the annual report how performance evaluation of the board, its committees
and its individual directors has been conducted.
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B.6.2. Evaluation of the board of FTSE 350 companies should be externally facilitated at least every three
years. The external facilitator should be identified in the annual report and a statement made as to
whether they have any other connection with the company.
B.6.3. The non-executive directors, led by the senior independent director, should be responsible for
performance evaluation of the chairman, taking into account the views of executive directors.

B.7:

Re-election

Main Principle
All directors should be submitted for re-election at regular intervals, subject to continued
satisfactory performance.

Code Provisions
B.7.1. All directors of FTSE 350 companies should be subject to annual election by shareholders. All other
directors should be subject to election by shareholders at the first annual general meeting after their
appointment, and to re-election thereafter at intervals of no more than three years. Non-executive
directors who have served longer than nine years should be subject to annual re-election. The
names of directors submitted for election or re-election should be accompanied by sufficient
biographical details and any other relevant information to enable shareholders to take an informed
decision on their election.
B.7.2. The board should set out to shareholders in the papers accompanying a resolution to elect a nonexecutive director why they believe an individual should be elected. The chairman should confirm to
shareholders when proposing re-election that, following formal performance evaluation, the
individual’s  performance  continues  to  be  effective  and  to  demonstrate  commitment  to  the  role.
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Section C: Accountability
C.1:

Financial And Business Reporting

Main Principle
The  board  should  present  a  fair,  balanced  and  understandable  assessment  of  the  company’s  
position and prospects.

Supporting Principle
The  board’s  responsibility  to  present  a  fair, balanced and understandable assessment extends to
interim and other price-sensitive public reports and reports to regulators as well as to information
required to be presented by statutory requirements.
The board should establish arrangements that will enable it to ensure that the information presented
is fair, balanced and understandable.

Code Provisions
C.1.1. The directors should explain in the annual report their responsibility for preparing the annual report
and accounts, and state that they consider the annual report and accounts, taken as a whole, is fair,
balanced and understandable and provides the information necessary for shareholders to assess the
company’s  performance,  business  model  and  strategy.  There  should  be  a  statement  by  the  auditor  
about their reporting responsibilities10.
C.1.2. The directors should include in the annual report an explanation of the basis on which the company
generates or preserves value over the longer term (the business model) and the strategy for
delivering the objectives of the company11.
C.1.3. The directors should report in annual and half-yearly financial statements that the business is a going
concern, with supporting assumptions or qualifications as necessary12.

10

This requirement may be met by the disclosures about the audit scope and responsibilities of the auditor included, or referred to, in
the  auditor’s  report  pursuant  to  the  requirements  of  ISA  (UK  and  Ireland)  700,  “The  Auditor’s  Report  on  Financial  Statements”.  
Copies are available from the FRC website.

11

It would be desirable if the explanation were located in the same part of the annual report as the Business Review required by
Section 417 of the Companies Act 2006. Guidance as to the matters that should be considered in an explanation of a business
model is provided in “Reporting Statement: Operating And Financial Review”. Copies are available from the FRC website.

12

“Going Concern and Liquidity Risk: Guidance for Directors of UK Companies 2009” suggests means of applying this part of the
Code. Copies are available from the FRC website.
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C.2:

Risk Management and Internal Control13

Main Principle
The board is responsible for determining the nature and extent of the significant risks it is
willing to take in achieving its strategic objectives. The board should maintain sound risk
management and internal control systems.

Code Provision
C.2.1. The board should, at least annually, conduct a review of the effectiveness  of  the  company’s  risk  
management and internal control systems and should report to shareholders that they have done
so14. The review should cover all material controls, including financial, operational and compliance
controls.

C.3:

Audit Committee and Auditors15

Main Principle
The board should establish formal and transparent arrangements for considering how they
should apply the corporate reporting and risk management and internal control principles
and for maintaining an appropriate relationship with the  company’s  auditors.  

Code Provisions
C.3.1. The board should establish an audit committee of at least three, or in the case of smaller
companies16 two, independent non-executive directors. In smaller companies the company chairman
may be a member of, but not chair, the committee in addition to the independent non-executive
directors, provided he or she was considered independent on appointment as chairman. The board
should satisfy itself that at least one member of the audit committee has recent and relevant financial
experience17.
C.3.2. The main role and responsibilities of the audit committee should be set out in written terms of
reference18 and should include:


to monitor the integrity of the financial statements of the company and any formal
announcements  relating  to  the  company’s  financial  performance,  reviewing  significant  
financial reporting judgements contained in them;

13

“Internal Control: Guidance to Directors” suggests means of applying this part of the Code. Copies are available from the FRC
website.

14

In addition FSA Rule DTR 7.2.5 R requires companies to describe the main features of the internal control and risk management
systems in relation to the financial reporting process.

15

“Guidance on Audit Committees” suggests means of applying this part of the Code. Copies are available from the FRC website.

16

See footnote 6.

17

This provision overlaps with FSA Rule DTR 7.1.1 R (see Schedule B).

18

This provision overlaps with FSA Rules DTR 7.1.3 R (see Schedule B).
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to  review  the  company’s  internal  financial  controls  and,  unless  expressly  addressed  by  a  
separate board risk committee composed of independent directors, or by the board itself,
to  review  the  company’s  internal  control  and  risk  management  systems;;



to  monitor  and  review  the  effectiveness  of  the  company’s  internal  audit  function;;



to make recommendations to the board, for it to put to the shareholders for their approval
in general meeting, in relation to the appointment, re-appointment and removal of the
external auditor and to approve the remuneration and terms of engagement of the
external auditor;



to review and monitor the external auditor’s  independence  and  objectivity  and  the  
effectiveness of the audit process, taking into consideration relevant UK professional and
regulatory requirements;



to develop and implement policy on the engagement of the external auditor to supply
non-audit services, taking into account relevant ethical guidance regarding the provision
of non-audit services by the external audit firm; and to report to the board, identifying any
matters in respect of which it considers that action or improvement is needed and
making recommendations as to the steps to be taken; and



to report to the board on how it has discharged its responsibilities.

C.3.3. The terms of reference of the audit committee, including its role and the authority delegated to it by
the board, should be made available19.
C.3.4. Where requested by the board, the audit committee should provide advice on whether the annual
report and accounts, taken as a whole, is fair, balanced and understandable and provides the
information necessary for shareholders to assess  the  company’s  performance,  business  model  and  
strategy.
C.3.5. The audit committee should review arrangements by which staff of the company may, in confidence,
raise concerns about possible improprieties in matters of financial reporting or other matters. The
audit  committee’s  objective  should  be  to  ensure  that  arrangements  are  in  place  for  the  proportionate  
and independent investigation of such matters and for appropriate follow-up action.
C.3.6. The audit committee should monitor and review the effectiveness of the internal audit activities.
Where there is no internal audit function, the audit committee should consider annually whether there
is a need for an internal audit function and make a recommendation to the board, and the reasons
for the absence of such a function should be explained in the relevant section of the annual report.
C.3.7. The audit committee should have primary responsibility for making a recommendation on the
appointment, reappointment and removal of the external auditors. FTSE 350 companies should put
the external audit contract out to tender at least every ten years. If the board does not accept the
audit  committee’s  recommendation,  it  should  include  in  the  annual  report,  and  in  any  papers  
19

See footnote 7.
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recommending appointment or re-appointment, a statement from the audit committee explaining the
recommendation and should set out reasons why the board has taken a different position.
C.3.8. A separate section of the annual report should describe the work of the committee in discharging its
responsibilities20. The report should include:


the significant issues that the committee considered in relation to the financial
statements, and how these issues were addressed;



an explanation of how it has assessed the effectiveness of the external audit process
and the approach taken to the appointment or reappointment of the external auditor, and
information on the length of tenure of the current audit firm and when a tender was last
conducted; and



if the external auditor provides non-audit services, an explanation of how auditor
objectivity and independence is safeguarded.

20

This provision overlaps with FSA Rules DTR 7.1.5 R and 7.2.7 R (see Schedule B).
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Section D: Remuneration
D.1:

The Level and Components of Remuneration

Main Principle
Levels of remuneration should be sufficient to attract, retain and motivate directors of the
quality required to run the company successfully, but a company should avoid paying more
than  is  necessary  for  this  purpose.  A  significant  proportion  of  executive  directors’  
remuneration should be structured so as to link rewards to corporate and individual
performance.

Supporting Principle
The performance-related  elements  of  executive  directors’  remuneration  should  be  stretching  and  
designed to promote the long-term success of the company.
The remuneration committee should judge where to position their company relative to other
companies. But they should use such comparisons with caution, in view of the risk of an upward
ratchet of remuneration levels with no corresponding improvement in performance.
They should also be sensitive to pay and employment conditions elsewhere in the group, especially
when determining annual salary increases.

Code Provisions
D.1.1. In designing schemes of performance-related remuneration for executive directors, the remuneration
committee should follow the provisions in Schedule A to this Code.
D.1.2. Where a company releases an executive director to serve as a non-executive director elsewhere, the
remuneration report21 should include a statement as to whether or not the director will retain such
earnings and, if so, what the remuneration is.
D.1.3. Levels of remuneration for non-executive directors should reflect the time commitment and
responsibilities of the role. Remuneration for non-executive directors should not include share
options or other performance-related elements. If, exceptionally, options are granted, shareholder
approval should be sought in advance and any shares acquired by exercise of the options should be
held until at least one year after the non-executive director leaves the board. Holding of share
options could be relevant to the determination of a non-executive  director’s  independence  (as  set  out  
in provision B.1.1).

21

As required for UK incorporated companies under the Large and Medium-Sized Companies and Groups (Accounts and Reports)
Regulations 2008.
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D.1.4. The remuneration committee should carefully consider what compensation commitments (including
pension  contributions  and  all  other  elements)  their  directors’  terms of appointment would entail in the
event of early termination. The aim should be to avoid rewarding poor performance. They should
take  a  robust  line  on  reducing  compensation  to  reflect  departing  directors’  obligations  to  mitigate  
loss.
D.1.5. Notice or contract periods should be set at one year or less. If it is necessary to offer longer notice or
contract periods to new directors recruited from outside, such periods should reduce to one year or
less after the initial period.

D.2:

Procedure

Main Principle
There should be a formal and transparent procedure for developing policy on executive
remuneration and for fixing the remuneration packages of individual directors. No director
should be involved in deciding his or her own remuneration.

Supporting Principles
The remuneration committee should consult the chairman and/or chief executive about their
proposals relating to the remuneration of other executive directors. The remuneration committee
should also be responsible for appointing any consultants in respect of executive director
remuneration. Where executive directors or senior management are involved in advising or
supporting the remuneration committee, care should be taken to recognise and avoid conflicts of
interest.
The chairman of the board should ensure that the company maintains contact as required with its
principal shareholders about remuneration.

Code Provisions
D.2.1. The board should establish a remuneration committee of at least three, or in the case of smaller
companies22 two, independent non-executive directors. In addition the company chairman may also
be a member of, but not chair, the committee if he or she was considered independent on
appointment as chairman. The remuneration committee should make available its terms of
reference, explaining its role and the authority delegated to it by the board23. Where remuneration
consultants are appointed, they should be identified in the annual report and a statement made as to
whether they have any other connection with the company.

22

See footnote 6.

23

This provision overlaps with FSA Rule DTR 7.2.7 R (see Schedule B).
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D.2.2. The remuneration committee should have delegated responsibility for setting remuneration for all
executive directors and the chairman, including pension rights and any compensation payments. The
committee should also recommend and monitor the level and structure of remuneration for senior
management.  The  definition  of  ‘senior  management’  for  this  purpose  should  be  determined  by  the  
board but should normally include the first layer of management below board level.
D.2.3. The board itself or, where required by the Articles of Association, the shareholders should determine
the remuneration of the non-executive directors within the limits set in the Articles of Association.
Where permitted by the Articles, the board may however delegate this responsibility to a committee,
which might include the chief executive.
D.2.4. Shareholders should be invited specifically to approve all new long-term incentive schemes (as
defined in the Listing Rules24) and significant changes to existing schemes, save in the
circumstances permitted by the Listing Rules.

24

Listing Rules LR 9.4. Copies are available from the FSA website.

Financial Reporting Council 23

Section E: Relations with shareholders
E.1:

Dialogue with Shareholders

Main Principle
There should be a dialogue with shareholders based on the mutual understanding of
objectives. The board as a whole has responsibility for ensuring that a satisfactory dialogue
with shareholders takes place25.

Supporting Principles
Whilst recognising that most shareholder contact is with the chief executive and finance director, the
chairman should ensure that all directors are  made  aware  of  their  major  shareholders’  issues  and  
concerns.
The board should keep in touch with shareholder opinion in whatever ways are most practical and
efficient.

Code Provisions
E.1.1. The chairman should ensure that the views of shareholders are communicated to the board as a
whole. The chairman should discuss governance and strategy with major shareholders. Nonexecutive directors should be offered the opportunity to attend scheduled meetings with major
shareholders and should expect to attend meetings if requested by major shareholders. The senior
independent director should attend sufficient meetings with a range of major shareholders to listen to
their views in order to help develop a balanced understanding of the issues and concerns of major
shareholders.
E.1.2. The board should state in the annual report the steps they have taken to ensure that the members of
the board, and in particular the non-executive directors, develop an understanding of the views of
major shareholders about the company, for example through direct face-to-face  contact,  analysts’  or  
brokers’  briefings  and  surveys  of  shareholder  opinion.  

25

Nothing in these principles or provisions should be taken to override the general requirements of law to treat shareholders equally in
access to information.
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E.2:

Constructive Use of the AGM

Main Principle
The board should use the AGM to communicate with investors and to encourage their
participation.

Code Provisions
E.2.1. At any general meeting, the company should propose a separate resolution on each substantially
separate issue, and should in particular propose a resolution at the AGM relating to the report and
accounts. For each resolution, proxy appointment forms should provide shareholders with the option
to direct their proxy to vote either for or against the resolution or to withhold their vote. The proxy
form  and  any  announcement  of  the  results  of  a  vote  should  make  it  clear  that  a  ’vote  withheld’  is  not  
a vote in law and will not be counted in the calculation of the proportion of the votes for and against
the resolution.
E.2.2. The company should ensure that all valid proxy appointments received for general meetings are
properly recorded and counted. For each resolution, where a vote has been taken on a show of
hands, the company should ensure that the following information is given at the meeting and made
available as soon as reasonably practicable on a website which is maintained by or on behalf of the
company:


the number of shares in respect of which proxy appointments have been validly made;



the number of votes for the resolution;



the number of votes against the resolution; and



the number of shares in respect of which the vote was directed to be withheld.

E.2.3. The chairman should arrange for the chairmen of the audit, remuneration and nomination
committees to be available to answer questions at the AGM and for all directors to attend.
E.2.4. The company should arrange for the Notice of the AGM and related papers to be sent to
shareholders at least 20 working days before the meeting.
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Schedule A: The design of performance-related remuneration for executive
directors
The remuneration committee should consider whether the directors should be eligible for annual bonuses. If
so, performance conditions should be relevant, stretching and designed to promote the long-term success of
the company. Upper limits should be set and disclosed. There may be a case for part payment in shares to
be held for a significant period.
The remuneration committee should consider whether the directors should be eligible for benefits under
long-term incentive schemes. Traditional share option schemes should be weighed against other kinds of
long-term incentive scheme. Executive share options should not be offered at a discount save as permitted
by the relevant provisions of the Listing Rules.
In normal circumstances, shares granted or other forms of deferred remuneration should not vest, and
options should not be exercisable, in less than three years. Directors should be encouraged to hold their
shares for a further period after vesting or exercise, subject to the need to finance any costs of acquisition
and associated tax liabilities.
Any new long-term incentive schemes which are proposed should be approved by shareholders and should
preferably replace any existing schemes or, at least, form part of a well considered overall plan incorporating
existing schemes. The total rewards potentially available should not be excessive.
Payouts or grants under all incentive schemes, including new grants under existing share option schemes,
should be subject to challenging performance criteria  reflecting  the  company’s  objectives,  including  nonfinancial performance metrics where appropriate. Remuneration incentives should be compatible with risk
policies and systems.
Grants under executive share option and other long-term incentive schemes should normally be phased
rather than awarded in one large block.
Consideration should be given to the use of provisions that permit the company to reclaim variable
components in exceptional circumstances of misstatement or misconduct.
In general, only basic salary should be pensionable. The remuneration committee should consider the
pension consequences and associated costs to the company of basic salary increases and any other
changes in pensionable remuneration, especially for directors close to retirement.
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Schedule B: Disclosure of corporate governance arrangements
Corporate governance disclosure requirements are set out in three places:


FSA Disclosure and Transparency Rules sub-chapters 7.1 and 7.2 (which set out certain
mandatory disclosures);



FSA  Listing  Rules  9.8.6  R,  9.8.7  R,  and  9.8.7A  R  (which  includes  the  ‘comply  or  explain’  
requirement); and



The UK Corporate Governance Code (in addition to providing an explanation where they
choose not to comply with a provision, companies must disclose specified information in
order to comply with certain provisions).

These requirements are summarised below. The full text of Disclosure and Transparency Rules 7.1 and 7.2
and Listing Rules 9.8.6 R, 9.8.7 R, 9.8.7A R are contained in the relevant chapters of the FSA Handbook.
The Disclosure and Transparency Rules sub-chapters 7.1 and 7.2 apply to issuers whose securities are
admitted to trading on a regulated market (this includes all issuers with a Premium or Standard listing). The
Listing Rules 9.8.6 R, 9.8.7 R and 9.8.7A R and UK Corporate Governance Code apply to issuers of
Premium listed equity shares only.
There is some overlap between the mandatory disclosures required under the Disclosure and Transparency
Rules and those expected under the UK Corporate Governance Code. Areas of overlap are summarised in
the Appendix to this Schedule. In respect of disclosures relating to the audit committee and the composition
and operation of the board and its committees, compliance with the relevant provisions of the Code will result
in compliance with the relevant Rules.

Disclosure and Transparency Rules
Sub-chapter 7.1 of the Disclosure and Transparency Rules concerns audit committees or bodies carrying out
equivalent functions.
DTR 7.1.1 R and 7.1.3 R set out requirements relating to the composition and functions of the committee or
equivalent body:


DTR 7.1.1 R states than an issuer must have a body which is responsible for performing
the functions set out in DTR 7.1.3 R, and that at least one member of that body must be
independent and at least one member must have competence in accounting and/or
auditing.



DTR 7.1.2 G states that the requirements for independence and competence in
accounting and/or auditing may be satisfied by the same member or by different
members of the relevant body.



DTR 7.1.3 R states that an issuer must ensure that, as a minimum, the relevant body
must:
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1.

monitor the financial reporting process;

2.

monitor  the  effectiveness  of  the  issuer’s  internal  control,  internal  audit  where  applicable,  
and risk management systems;

3.

monitor the statutory audit of the annual and consolidated accounts;

4.

review and monitor the independence of the statutory auditor, and in particular the
provision of additional services to the issuer.

DTR 7.1.5 R sets out what disclosure is required. Specifically:


DTR 7.1.5 R states that the issuer must make a statement available to the public
disclosing which body carries out the functions required by DTR 7.1.3 R and how it is
composed.



DTR 7.1.6 G states that this can be included in the corporate governance statement
required under sub-chapter DTR 7.2 (see below).



DTR 7.1.7 G states that compliance with the relevant provisions of the UK Corporate
Governance Code (as set out in the Appendix to this Schedule) will result in compliance
with DTR 7.1.1 R to 7.1.5 R.

Sub-chapter 7.2 concerns corporate governance statements. Issuers are required to produce a corporate
governance  statement  that  must  be  either  included  in  the  directors’  report  (DTR  7.2.1  R);;  or  in  a  separate  
report published together  with  the  annual  report;;  or  on  the  issuer’s  website,  in  which  case  there  must  be  a  
cross-reference  in  the  directors’  report  (DTR  7.2.9  R).
DTR 7.2.2 R requires that the corporate governance statements must contain a reference to the corporate
governance code to which the company is subject (for companies with a Premium listing this is the UK
Corporate Governance Code). DTR 7.2.3 R requires that, to the extent that it departs from that code, the
company must explain which parts of the code it departs from and the reasons for doing so. DTR 7.2.4 G
states that compliance with LR 9.8.6 R (6) (the “comply or explain” rule in relation to the UK Corporate
Governance Code) will also satisfy these requirements.
DTR 7.2.5 R, DTR 7.2.7 R and DTR 7.2.10 R set out certain information that must be disclosed in the
corporate governance statement:


DTR 7.2.5 R states that the corporate governance statement must contain a description
of  the  main  features  of  the  company’s  internal  control  and  risk  management  systems  in  
relation to the financial reporting process. DTR 7.2.10 R states that an issuer which is
required  to  prepare  a  group  directors’  report  within  the  meaning  of  Section  415(2)  of  the  
Companies Act 2006 must include in that report a description of the main features of the
group’s  internal  control  and  risk  management  systems  in  relation  to  the  process  for  
preparing consolidated accounts.



DTR 7.2.6 R states that the corporate governance statement must contain the
information required by paragraph 13(2)(c), (d), (f), (h) and (i) of Schedule 7 to the Large
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and Medium-sized Companies and Groups (Accounts and Reports) Regulations 2008
(SI 2008/410) where the issuer is subject to the requirements of that paragraph.


DTR 7.2.7 R states that the corporate governance statement must contain a description
of  the  composition  and  operation  of  the  issuer’s  administrative,  management  and  
supervisory bodies and their committees. DTR 7.2.8 G states that compliance with the
relevant provisions of the UK Corporate Governance Code (as set out in the Appendix to
this Schedule) will satisfy these requirements.

Listing Rules
Listing Rules 9.8.6 R (for UK incorporated companies) and 9.8.7 R (for overseas incorporated companies)
state that in the case of a company that has a Premium listing of equity shares, the following items must be
included in its annual report and accounts:


a statement of how the listed company has applied the Main Principles set out in the UK
Corporate Governance Code, in a manner that would enable shareholders to evaluate
how the principles have been applied;



a statement as to whether the listed company has:
-

complied throughout the accounting period with all relevant provisions set out in the
UK Corporate Governance Code; or

-

not complied throughout the accounting period with all relevant provisions set out in
the UK Corporate Governance Code, and if so, setting out:
i.

those provisions, if any, it has not complied with;

ii.

in the case of provisions whose requirements are of a continuing nature, the period
within which, if any, it did not comply with some or all of those provisions; and

iii.

the  company’s  reasons  for  non-compliance.

The UK Corporate Governance Code
In addition to the “comply or explain” requirement in the Listing Rules, the Code includes specific
requirements for disclosure which must be provided in order to comply. These are summarised below.
The annual report should include:


a statement of how the board operates, including a high level statement of which types
of decisions are to be taken by the board and which are to be delegated to management
(A.1.1);



the names of the chairman, the deputy chairman (where there is one), the chief
executive, the senior independent director and the chairmen and members of the board
committees (A.1.2);
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the number of meetings of the board and those committees and individual attendance by
directors (A.1.2);



where a chief executive is appointed chairman, the reasons for their appointment (this
only needs to be done in the annual report following the appointment) (A.3.1);



the names of the non-executive directors whom the board determines to be independent,
with reasons where necessary (B.1.1);



a separate section describing the work of the nomination committee, including the
process it has used in relation to board appointments; a  description  of  the  board’s  policy  
on diversity, including gender; any measurable objectives that it has set for implementing
the policy, and progress on achieving the objectives. An explanation should be given if
neither external search consultancy nor open advertising has been used in the
appointment of a chairman or a non-executive director. Where an external search
consultancy has been used it should be identified and a statement made as to whether it
has any other connection with the company (B.2.4);



any changes to the other significant commitments of the chairman during the year
(B.3.1);



a statement of how performance evaluation of the board, its committees and its directors
has been conducted (B.6.1). Where an external facilitator has been used, they should be
identified and a statement made as to whether they have any other connection to the
company (B.6.2);



an explanation from the directors of their responsibility for preparing the accounts and a
statement that they consider that the annual report and accounts, taken as a whole, is
fair, balanced and understandable and provides the information necessary for
shareholders to assess and provide the  company’s  performance,  business  model  and  
strategy. There should also be a statement by the auditor about their reporting
responsibilities (C.1.1);



an explanation from the directors of the basis on which the company generates or
preserves value over the longer term (the business model) and the strategy for delivering
the objectives of the company (C.1.2);



a statement from the directors that the business is a going concern, with supporting
assumptions or qualifications as necessary (C.1.3);



a  report  that  the  board  has  conducted  a  review  of  the  effectiveness  of  the  company’s  risk  
management and internal controls systems (C.2.1);



where there is no internal audit function, the reasons for the absence of such a function
(C.3.6);



where  the  board  does  not  accept  the  audit  committee’s  recommendation  on  the  
appointment, reappointment or removal of an external auditor, a statement from the audit
committee explaining the recommendation and the reasons why the board has taken a
different position (C.3.7);
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a separate section describing the work of the audit committee in discharging its
responsibilities, including: the significant issues that it considered in relation to the
financial statements, and how these issues were addressed; an explanation of how it
has assessed the effectiveness of the external audit process and the approach taken to
the appointment or reappointment of the external auditor, including the length of tenure
of the current audit firm and when a tender was last conducted; and, if the external
auditor provides non-audit services, an explanation of how auditor objectivity and
independence is safeguarded (C.3.8);



a description of the work of the remuneration committee as required under the Large and
Medium-Sized Companies and Groups (Accounts and Reports) Regulations 2008,
including, where an executive director serves as a non-executive director elsewhere,
whether or not the director will retain such earnings and, if so, what the remuneration is
(D.1.2);



where remuneration consultants are appointed they should be identified and a statement
made as to whether they have any other connection with the company (D.2.1); and



the steps the board has taken to ensure that members of the board, and in particular the
non-executive directors, develop an understanding of the views of major shareholders
about their company (E.1.2).

The following information should be made available (which may be met by placing the information on a
website that is maintained by or on behalf of the company):


the terms of reference of the nomination, audit and remuneration committees, explaining
their role and the authority delegated to them by the board (B.2.1, C.3.3 and D.2.1); and



the terms and conditions of appointment of non-executive directors (B.3.2) (see footnote
9 on page 13).

The board should set out to shareholders in the papers accompanying a resolution to elect or re-elect
directors:


sufficient biographical details to enable shareholders to take an informed decision on
their election or re-election (B.7.1);



why they believe an individual should be elected to a non-executive role (B.7.2); and



on re-election of a non-executive director, confirmation from the chairman that, following
formal  performance  evaluation,  the  individual’s  performance  continues  to  be  effective  
and to demonstrate commitment to the role (B.7.2).

The board should set out to shareholders in the papers recommending appointment or reappointment of an
external auditor:
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if  the  board  does  not  accept  the  audit  committee’s  recommendation,  a  statement  from  
the audit committee explaining the recommendation and from the board setting out
reasons why they have taken a different position (C.3.6).

Additional guidance
The FRC publishes guidance on going concern, risk management and internal control and audit committees,
which contain further suggestions as to information that might usefully be disclosed in the statement that the
business  is  a  going  concern  (C.1.3),  the  statement  on  the  board’s  review  of  the  company’s  risk  management  
and internal control systems (C.2.1) and the report of the audit committee (C.3.8) respectively. This guidance
is available on the FRC website.

32 The UK Corporate Governance Code (September 2012)

Appendix
Overlap between the Disclosure and Transparency Rules and the UK Corporate
Governance Code

Disclosure and transparency
rules

UK Corporate Governance
Code

D.T.R 7.1.1 R

Provision C.3.1

Sets out minimum requirements on
composition of the audit committee or
equivalent body.

Sets out recommended composition of the
audit committee.

D.T.R 7.1.3 R

Provision C.3.2

Sets out minimum functions of the audit
committee or equivalent body.

Sets out the recommended minimum terms
of reference for the audit committee.

D.T.R 7.1.5 R

Provision A.1.2

The composition and function of the
audit committee or equivalent body
must be disclosed in the annual
report

The annual report should identify members
of the board committees.

DTR 7.1.7 R states that compliance
with Code provisions A.1.2, C.3.1, C.3.2
and C.3.3 will result in compliance with DTR
7.1.1 R to DTR 7.1.5 R.

The annual report should describe the work
of the audit committee.

Provision C.3.8
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D.T.R 7.2.5 R

Provision C.2.1

The corporate governance statement
must include a description of the main
features  of  the  company’s  internal  control  
and risk management systems in relation to
the financial reporting process.

The Board must report that a review
of the effectiveness of the risk management
and internal control systems has been
carried out.

While this requirement differs from
the requirement in the UK Corporate
Governance Code, it is envisaged that both
could be met by a single internal control
statement.

DTR 7.2.7 R
The corporate governance statement must
include a description of the composition and
operation of the administrative,
management and supervisory bodies and
their committees.

This requirement overlaps with a
number of different provisions of the Code:

DTR 7.2.8 R states that compliance
with Code provisions A.1.1, A.1.2,
A.4.6, B.2.1 and C.3.3 will result in
compliance with DTR 7.2.7 R.

A.1.2: the annual report should identify
members of the board and board
committees.

A.1.1: the annual report should include a
statement of how the board operates.

B.2.4: the annual report should describe
the work of the nomination committee.
C.3.8: the annual report should describe the
work of the audit committee.
D.2.1: a description of the work of the
remuneration committee should be made
available. [Note: in order to comply with
DTR 7.2.7 R this information will need to be
included in the corporate governance
statement].
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